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SIGNED.

Dated: April 07, 2005

RANDOLPH J. HAINES
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

Inre Chapter 11

FRED TRYSON HENDRIX and
MARILYN DOROTHY HENDRIX,

Debtors.

forward
moving to the Oxbow Estates, sometimes pursuant to one-year leases. Tax returns confirm the
Hendrixes received rental income from the Phoenix property in the years 1999-2002.

The Hendrixes eventually sold the Phoenix residence in October, 2003. The
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Hendrixes and Oxbow filed for Chapter 11 in September, 2004, and listed as exempt the equity
in the Phoenix residence. Ernest and Betty Anderson, the sellers of the RV park and creditors in
this case, objected to the claimed homestead exemption.
Analysis of Homestead Requirements

Arizona permits a party to claim a homestead exemption for a “house in which
the person resides,” A.R.S. 33-1101(A)(1). The term “resides” in § 33-1101(A)(1) has been
interpreted to require physical presence at the time the homestead exemption is claimed.
Morrisey v. Ferguson, 156 Ariz. 536, 753 P.2d 1192 (Ariz. App. 1988) (Debtor held not to

reside in mobile home while in jail). Although that case may have bheen decided essentially on

asge also noted that although the terms

e connotations, they “are not synonymous terms at

1102 contemplates the possibility of multiple residences, because it requires the debtor to
choose among them when claiming a homestead.

St. Joseph’s therefore requires proof of two elements to establish residency —
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physical presence and intent. No case law suggests that the intention to remain or return can
overcome a complete lack of physical presence. Indeed, that was essentially the debtor’s
argument in Morrisey, because he contended that he had not abandoned his homestead because
his absence from the property was involuntary. The court rejected that argument because,
among other reasons, he did not establish the residency element given his complete absence
from the property for two and one-half years.

Bankruptcy court decisions upholding the homestead exemption notwithstanding

temporary absence from the home all found some degree of physical presence. In Garcia v.

roperty for a period as long as two or four

notwithstanding some intent ultimately to return.

without an abandonment or a waiver of the exemption.” The clear negative implication of that
sentence, however, is that any removal in excess of two years should be regarded as a permanent

removal and therefore an abandonment. Debtors have not suggested any more plausible
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interpretation of the plain meaning of that statute.
For these reasons, the Debtors’ claim of homestead must be denied.

DATED AND SIGNED ABOVE

Copy of the foregoing mailed
this 8th day of April, 2005, to:

David Wm. Engelman, Esq.
Engelman Berger, P.C.

3636 North Central Avenue, Suite 700
Phoenix, AZ 85012

Attorney for Ernest & Betty Anderson

Fred T. Hendrix
Marilyn D. Hendrix
HC6 Box 1050C
Payson, AZ 85541

Debtors Pro Se

Roberta Sunkin, Esq.

Allan D. NewDelman, P.C.

80 East Columbus Avenue

Phoenix, AZ 85012

Former Attorneys for Debtors
/s/ Pat Denk

Judicial Assistant




