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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF ARIZONA 

In re  
 

United Hauling, LLC, 
 
  Debtor. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
( 
) 
) 
) 

Chapter 11 Proceedings (Subchapter V) 
 
Case No: 2:25-bk-03680-DPC 
 
UNDER ADVISEMENT ORDER RE 
LENDER’S CLAIM, LENDER’S 
STAY LIFT MOTION AND 
DEBTOR’S AMENDED PLAN1 
 
(Not for Publication – electronic 
Docketing ONLY) 

Before this Court are (1) the motion for relief from the stay2 (“Stay Lift Motion”) 

filed by Iron Rings Holding LLC (“Iron Rings”) and IG Holdings, Inc. (“IG”) 

(collectively “Lender”), (2) the Amended Sub Chapter V Chapter 11 plan3 (“Plan”) filed 

by the United Hauling, LLC (“Debtor”),4 and (3) various issues related to the Lender’s 

claims against the Debtor. In summary, the Court makes various findings relative to 

Lender’s claim, denies confirmation of Debtor’s Plan and grants the Lender’s Stay Lift 

Motion. 

 

I. BACKGROUND 

Debtor filed this voluntary subchapter V chapter 11 bankruptcy on April 25, 2025 

 
1 This decision sets forth the Court’s findings of fact and conclusions of law pursuant to Fed. R. Bankr. P. 9014 and 
Fed. R. Civ. P. 52. 
2 Docket Entry (“DE”) 82.  
3 DE 128. See also DE 248 filed on February 18, 2026.  
4 The Lender and Debtor are together hereinafter referenced as the “Parties.”  

Daniel P. Collins, Bankruptcy Judge 
_________________________________ 

Dated: February 25, 2026

SO ORDERED.
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(“Petition Date”). Almost immediately, Lender filed a motion to dismiss5 this bankruptcy 

and then sought relief from the bankruptcy automatic stay.6 The Debtor, in turn, 

challenged Lender's claims on the basis of usury law violations, Truth-In-Lending 

violations, HOEPA violations, among other allegations.7 The Court denied Debtor's 

claim objections8 but determined that the rate of interest accruing (“Pendency Interest”) 

on Lender’s claims after the Petition Date, but prior to the effective date of any confirmed 

plan (“Pendency Period”), would be resolved at trial. Debtor’s motion for reconsideration 

was denied.9 Debtor appealed.10 This Court and the District Court denied Debtor’s 

motion for a stay pending appeal.  

Along the way, this Court entered its Under Advisement Order re Sub Chapter V 

Plan Modification of a Fully Matured Loan,11 in which, among other things, the Court 

held that a debtor’s Chapter 11 plan may permissibly extend the maturity date of a 

secured loan, adjust the interest rate on that loan, and remove late fees, even though the 

Lender’s loan had fully matured. However, the Court found that these modifications 

could only apply after the Petition Date or post-confirmation, but not pre-petition, unless 

applicable non-bankruptcy provided otherwise. The Court noted that Pendency Interest 

on an over-secured loan would need to be paid at the interest rate identified in the parties’ 

loan agreements, unless applicable law provided otherwise or equities in this case 

weighed in favor of altering the contractual rates. 

Debtor’s principals are Leah Delozier-Smith (“Ms. Smith”) and Joseph Smith 

(“Mr. Smith”), collectively the “Smiths.” A settlement agreement was entered into 

between Ms. Smith and her sister, Jillian Delozier-Craven (“Craven”), in November 
 

5 DE 15.  
6 DE 15; DE 82.  
7 DE 129.  
8 DE 162.  
9 DE 199.  
10 DE 202. Neither this Court (DE 218) nor the District Court (sitting as the Appellate Court) granted a stay pending 
appeal. See District Judge Teilborg’s Order of January 16, 2026, at the District Court’s docket number 15.  
11 DE 159.  
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2023. Thereafter, the Smiths sought to obtain refinancing of the second lien position 

against their home located at 5443 E. Skinner Dr, Cave Creek, Arizona (”Property”) 

while at the same time obtaining additional funds to pay off various other debts, including 

$100,000 of the settlement obligation to Craven. The Smiths sought to obtain that 

financing through a mortgage broker. When conventional financing failed to materialize, 

the Smiths’ mortgage broker went to the hard money lending market, where they found 

Lender. Lender, however, would not loan funds to the Smiths on a personal basis. Rather, 

Lender required that the Smiths transfer the Property to their limited liability company 

(the Debtor) and then have that LLC sign the loan documents. The Smiths were required 

to guarantee this loan. Ultimately, the Debtor’s obligation to Lender was incurred on 

March 6, 2024, in the original principal amount of $400,000 and memorialized in a 

promissory note (“Note”) and a deed of trust which was recorded against the Property on 

March 6, 2024. The Property now stands as security for the Note (albeit in a second lien 

position). The non-default interest rate specified in the Note was 26% per annum. In the 

event of default, interest was to accrue at the “default rate of 31% percent [sic] over the 

interest rate stated herein.”  

While Debtor’s obligation to Lender was incurred with the stated intention of 

paying off a prior junior lien on the Property and satisfying a $100,000 payment to 

Craven, the loan proceeds were, instead, used to pay off the Smiths’ existing second lien 

plus a commercial obligation for $20,000 plus the Smiths’ credit card obligations totaling 

$115,000. When Craven did not receive the $100,000 payment due to her, she sued the 

Smiths and filed a lis pendens against Property. That lis pendens effectively blocked the 

Debtor’s ability to obtain financing to take out Lender’s hard money loan.12 

A two-day trial was held on January 21 and 22, 2026, on (1) Lender’s Stay Lift 

 
12 Craven filed a $200,000 claim in this bankruptcy case but Debtor filed its objection (DE 63) and the Court 
sustained that objection. See DE 135.  
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Motion, (2) Debtor’s Plan and (3) various claims issues presented to the Court. After the 

trial, Lenders filed their closing brief,13 and Debtor filed its closing brief.14 The Sub 

Chapter V trustee, James Cross, filed his amended recommendation concerning the 

Debtor’s Amended Plan.15 This matter was taken under advisement on February 12, 

2026. On February 24, 2026, the Court announced its ruling on the record but promised 

to sign and enter this Order the next day.  

 

II. JURISDICTION 

This is a “core” proceeding.16 The Court has jurisdiction over this matter pursuant 

to 28 U.S.C. §§ 1334 and 157(b)(2)(B), (G), (K), (L) and (O).  

 

III. ISSUES 

1. The amount and rate of Pendency Interest, late charges and prepayment 

penalties allowed and accruing on Lender’s Petition Date claim. 

2. Whether Debtor’s Plan should be confirmed. 

3. Whether Lender should be granted relief from the bankruptcy automatic 

stay.  

 

IV. THE LAW 

A. Pendency Interest 

During the Pendency Period, the Court presumes an oversecured creditor is to be 

paid interest at the agreed upon non-default and default interest rates, unless those rates 

are unenforceable under non-bankruptcy law or where the borrower demonstrates that 

 
13 DE 239.  
14 DE 241.  
15 DE 246.  
16 DE 229, page 6, § IV(1).  

Case 2:25-bk-03680-DPC    Doc 251    Filed 02/25/26    Entered 02/25/26 17:04:26    Desc
Main Document      Page 4 of 27



 

5 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 

the equities weigh against the presumed enforcement of the contract provisions.17  

 

B. Late Fees 

If late fees do not reasonably approximate a creditor’s actual losses due to a 

borrower’s default, charges for those late fees are unenforceable penalties under Arizona 

law.18  

 

C. Plan Confirmation 

A debtor’s subchapter V chapter 11 plan can be confirmed as a consensual plan 

under 11 U.S.C. § 1191(a) or nonconsensual plan under 11 U.S.C. § 1191(b). If the plan 

is nonconsensual (as we have here), Debtor must meet the requirements of § 1129(a) 

(exclusive of subparagraphs 8, 10 and 15) plus prove the Plan does not unfairly 

discriminate and is fair and reasonable to all impaired classes that have not accepted the 

plan.  

 

D. Stay Relief 

Stay relief may be granted to a secured creditor under 11 U.S.C. § 362(d)(1) for 

“cause” or under § 362(d)(2) if the debtor does not have equity in the property and the 

property is not necessary for an effective reorganization. Lender bears the burden of 

proving the Debtor has no equity in the Property. The Debtor bears the burden of showing 

Lender is adequately protected, that the Property is necessary for an effective 

reorganization and that cause does not exist to lift the bankruptcy stay.19  

 
17 See this Court’s November 12, 2025 Under Advisement Order at DE 159. See also Gen. Elec. Capital Corp. v. 
Future Media Prods., Inc., 547 F.3d 956 (9th Cir. 2008); see also In re Epicenter Partners, L.L.C., 789 F. App'x 
632, 634 (9th Cir. 2020); see also Beltway, 547 B.R. 828 (9th Cir. BAP 2016).  
18 See DE 159 and Epicenter Partners, LLC v. Sonoran Desert Land Investors, LLC, 2018 WL 2239561 (D. Ariz. 
May 16, 2018) (citing Dobson Bay Club II DD, LLC v. La Sonrisa de Siena, LLC, 393 P.3d 449 (2017)). 
19 See DE 229, page 7, § IV(7) and Gauvin, 24 BR 578, 580 (9th Cir. BAP 1982).  
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V. ANALYSIS 

A. Testimony at Trial 

The following is a summary of the witness testimony elicited at trial:  

1. Joseph Huff Forness 

Mr. Forness works for 33 Degrees Finance, an affiliate of Iron Rings, one of 

the two entities comprising Lender. He has a background in commercial and real estate 

lending, particularly in high risk/high yield lending and loan workouts. He discussed 

Exhibit 69 which is a list of Iron Rings’ loans. All of these hard money loans are second 

lien position loans. He noted that, with hard money loans, an exit strategy is crucial. At 

bottom, the lender must be able to look to equity in its collateral. Borrower liquidity is 

important. Hard money loans are short term loans.  

Mr. Forness discussed Exhibit 2, a term sheet which references the loan as a 

prospective business loan sought by the Smiths/Debtor. Mr. Forness noted that the second 

lis pendens was recorded by Craven on July 16, 2024, and that the second lis pendens 

negatively impacts Lender’s ability to exit from this loan.  

Mr. Forness testified that the Pendency Interest and confirmation interest rates 

proposed under the Plan are not market rates for this loan. Among other things, a six-year 

balloon is not done with hard money loans. This long maturity date is not a market term. 

He reviewed Exhibit L which shows a cash flow which is very skinny. For five to six 

months Debtor projects under $1,000 net monthly cash flow. Exhibit UU, a summary of 

Debtor’s monthly operating reports, shows lots of volatility. The very skinny months 

cannot afford to go down any further.  

Exhibit 62 summarizes SEC’s account balances. These account balances are 

thin or even negative. The same is true with Exhibit 68, the Smiths’ bank account 

balances. Mr. Forness opined that the Plan is not feasible and that SEC and the Smiths 

provide very little liquidity in support of the Plan. Mr. Forness reviewed Exhibit MM, 
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testifying that the Debtor cannot afford even a 12% Pendency Interest rate.  

During Mr. Forness’ cross examination, it was shown that Exhibit P 

demonstrates that the loan Escrow Instructions call for a 31% default interest rate and 

that Exhibit N (the forbearance agreement) overstated the loan amount and reflected a 

31% default rate. Cross examination revealed many other calculation errors by Lender.  

 

2. Doug Mueller 

Mr. Mueller is in the Commercial Real Estate business. He is a lending expert, 

just not in the hard money market segment. His direct examination was largely achieved 

through his Declaration20 and the report attached to his Declaration.  

On cross examination he agreed a lis pendens on the Property would affect a 

loan’s risk and rate. Mr. Mueller has no experience in pricing a second lien hard money 

loan. He did agree that the prime interest rate is not a factor in the hard money lending 

space. Rates in hard money loans are driven by an investor’s desired rate not formula-

based interest rates. He acknowledged that all loan comparisons in his report are first lien 

hard money loans.  

Mr. Mueller discussed the origination of Lender’s loan and the first lien 

market. He offered no opinion as to the current market cram-down interest rate which 

should apply to Lender’s loan or appropriate market loan-to-value ratios applicable to 

this loan.  

 

3. Ira Gaines 

Mr. Gaines testified at trial via video conference. It was clear that someone 

else was in the room with him but remained off screen while he testified.21 Mr. Gaines 

 
20 Exhibit E.  
21 The Court granted Lender’s request that Mr. Gaines be permitted to appear remotely due to health issues. The 
Court now regrets granting Mr. Gaines’ request.  
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explained that Lender’s loan is owed 50% by IG (Mr. Rose’s company) and 50% by Iron 

Rings. He is Lender’s director of operations. He personally loans his own money through 

Iron Rings.  

Mr. Gaines placed the loan to Debtor through a mortgage broker named 

Michael Yancy at Starlight Mortgage. Mr. Gaines never communicated with the Smiths 

until the loan was in default. A number of emails, texts and voicemails were introduced 

into evidence through Mr. Gaines. Exhibit U summarizes the text of numerous emails to 

Ms. Smith between September 30, 2024 and October 24, 2024. The first email states: 

“2 months behind can u explain plz move out of house immediately.” A sampling of other 

emails are as follows: The October 2 email says “i demand u leve my house 

nowwwwwwwwwwwwwwwwwwww.” The October 11 email states “are u aware on 

forclosure its a serious taxaBLE EVENT OMG SELL THEM HOUSE END PAIN,BTW 

UR ATTY NOT CALLING ME BACK.” October 15’s message was “IM 

CONFIRMING YOU , DONT WANT UR HOME ANY KLONGER U OWE SEPT 

AND OCT.ATTY NO ANSWER=IN FORECLOSURE=100PERCENT CAP GAIN 

EVENT.”  

Mr. Gaines also walked through a number of emails contained in Exhibit V 

ranging from March 7, 2025 through May 16, 2025. Among other things, Mr. Gaines’ 

emails gave Ms. Smith leads on possible take-out financing and his co-lender (Mr. Rose) 

made a proposal to resolve the matter. That led to a draft forbearance agreement sent by 

attorney Bret Maidman, on April 18, 2025. That day Mr. Gaines emailed Mr. Smith 

saying “joey have u figured it out or just throw in the towel.” This chapter 11 bankruptcy 

was filed a week later.  

Exhibit PP contains five voicemail messages from Mr. Gaines to Ms. Smith 

including one on September 30, 2024, where he says “make your fucking mortgage 

payment you piece of shit.” In Exhibit AA Mr. Gaines emailed Mr. Rose “there bad get 
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them crushed.” 

On cross-examination Mr. Gaines confirmed that, when Lender made this loan, 

there was a 55.98%22 loan-to-value. He also acknowledged that it was the Smiths’ credit 

reports which Lender reviewed at origination, not Debtor’s financial condition. The 

Smiths were required to guaranty the loan.  

Exhibit R, Lender’s responses to discovery requests from Debtor reveal at #7 

and #8 that the Lender has no documents reflecting Lender’s damages associated with 

Debtor’s default on this loan and that Lender’s direct costs due to the default are relatively 

nominal.  

Exhibit Y was discussed on cross-examination. On February 22, 2024, 

Mr. Yancy recapped the loan proposal reflecting the “Borrowers” as the Smiths. 

Mr. Gaines responded a minute later stating “dodd frank issues?” He testified he had no 

idea what that means. Mr. Yancy responded saying “No. We are giving the loan to their 

company and using their home as collateral . . . and putting the borrowers as personal 

guarantors. It is exactly the same thing that the SBA loans do.”  

On redirect, when discussing the default rate, Mr. Gaines noted the default rate 

was 31%. It took prompting from Lender’s counsel for Mr. Gaines to come back claiming 

a 57% default rate.  

 

4. Leah Smith 

Together with Mr. Smith, Ms. Smith is a principal and owner of the Debtor. 

She worked at JPMorgan Chase Bank for 15 years. She bought the Property in 2016, and 

married Mr. Smith in 2020. They have lived together at the Property since 2016. Her 

sister, Craven, lived at the Property in an RV until November 2023. Craven worked in 

Debtor’s business. Craven sued the Smiths and then filed a lis pendens against the 

 
22 See Exhibit Y, page 8 of 9.  
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Property. A settlement was reached in late 2023, in which Craven was to release the lis 

pendens and the Smiths were to pay Craven in two installments of $100,000 each.  

When the Smiths applied for consumer credit to refinance a second lien on the 

Property and extract additional funds to pay Craven, they were denied credit from Cross 

Country Mortgage because the lis pendens had not been removed. The lis pendens was 

eventually removed on January 29, 2024, but then re-filed on July 16, 2024, when Craven 

re-filed a lawsuit against the Smiths because she had not received her $100,000 

settlement payment. It was not until January 2026 that the Smiths finally had a lawyer 

send a letter to Craven demanding she remove the July 2024 lis pendens.  

Ms. Smith testified that the Debtor employs the Smiths and two to five 

independent contractors. The Smiths own Smith Equestrian Center (“SEC”) which 

employs the Smiths and two independent contractors. While Craven was once a part of 

Debtor’s business she was not and is not involved in SEC’s hunter jumper horse business.  

When the Smiths’ were seeking financing in 1Q 2004, they were seeking a 

personal loan. She hired James Igbinovia as their mortgage broker. In January 2024, they 

obtained an appraisal on the Property for $1,570,000.23 When she signed the Note for the 

Debtor she thought the default rate of interest was 31%. That 31% rate was confirmed by 

Lender in its stay lift motion.24 Although she sought the loan from Lender to refinance 

the existing second lien against the Property and to receive money to pay Craven 

$100,000, she decided to use the loan proceeds to pay off the second lien, some business 

debt, and the Smiths’ credit card debt, all in hopes of boosting the Smiths’ personal credit 

score so they could find cheaper financing to take out the Lender’s hard money loan.  

Through Ms. Smith, the Debtor admitted into evidence Debtor’s 2021 to 2024 

tax returns.25 These returns reflect no wages paid but do show gross income and ordinary 

 
23 Exhibit B.  
24 See DE 82, page 2, l. 23.  
25 See Exhibit M 1-4.  
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income as follows: 2021 ($444,000 gross income, $89,000 ordinary income), 2022 

($344,000 gross income, $46,000 ordinary income), 2023 (gross income of $489,000, 

ordinary income of $48,000), and 2024 (gross income of $319,000, ordinary income of 

$98,000).  

In discussing SEC, Ms. Smith noted it really did not get going until 2024 

because it “took a backseat” to the DeLozier family squabbles. That fight included 

criminal charges brought against the Smiths, which charges were recently dropped. 

Exhibits 56-58 are SEC profit & loss statements from 2023 to 2025 which reflect losses 

in 2023 and 2024, and an owner draw of $23,400 in 2025. Other than from Debtor and 

SEC, the Smiths have no additional sources of income.  

When the Smiths’ broker found Lender willing to loan $400,000, Ms. Smith 

executed a warranty deed transferring the Property to Debtor.26 The Smiths both signed 

the Note for Debtor. Mr. and Mrs. Smith signed guarantees of the Debtor’s obligations 

to Lender. The credit reports run for Lender were the Smiths’ personal credit reports. She 

testified she was surprised this became a business loan, not personal. However, she was 

the Debtor’s financial person because she had worked in banking for 15 years. She 

testified that her “banking [experience] came in handy” and that she “knows how lending 

goes.”  

Much of Ms. Smith’s testimony addressed accounting mistakes by Lender and 

nasty communications from Mr. Gaines and the first failed bankruptcy of Debtor filed by 

attorney Preston Gardner. Ms. Smith also testified as to the Plan terms, liquidation 

analysis and forecasts by Debtor. She noted the prime rate of interest was 6.75% as of 

January 9, 2026.  

On cross-examination, Ms. Smith discussed her settlement and litigation with 

Craven and that Debtor never had annual revenue of $600,000, even though that was 

 
26 Exhibit YY.  
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represented to Lender by a broker unknown to her.27 She did acknowledge that the broker 

was told by her that this loan was sought in order to payoff Craven’s $100,000 settlement 

amount. Yet she did not use the Lender’s loan to do so. 

On redirect, through counsel, Debtor confirmed the Plan was to pay interest on 

the principal sum of $400,000 not the $566,827 Petition Date claim of Lender nor on the 

Effective Date loan balance. Ms. Smith then testified that she or SEC owned eight horses, 

three of which were pregnant and could produce $150,000 to $250,000 to pay off 

Craven’s claims against the Smiths.  

When addressing Debtor’s proposed budget she admitted she prepared that 

budget. She said that it was very conservative. She expected Debtor would outperform 

the budget. In discussing the administrative claims against the Debtor’s bankruptcy 

estate, she noted the Debtor’s lawyer is owed about $60,000. She acknowledged the 

Debtor could not pay the Smiths’ salary from November through February each year but 

that SEC could do so.  

Ms. Smith discussed the Smiths’ guarantees to Lender and that Lender has a 

pending lawsuit against them in state court. She agreed the Property could not be sold 

while Craven’s second lis pendens is a cloud against that Property. She agreed that, if the 

Pendency Interest is 26%, Debtor could not pay it. She also testified that SEC lost 

$10,000 per month in revenue when certain SEC clients thought she was lying to them 

and that the Debtor might lose the Property.  

 

5. Mr. Smith 

Mr. Smith testified that he has two sons, one aged 21. The other is six years 

old and “on the spectrum.” His sons and disabled mother live with the Smiths at the 

Property. In the Debtor’s business, Mr. Smith is a horse transportation truck driver and 

 
27 That broker was Chris Natale.  
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does maintenance and sanitizing work for the Debtor. Ms. Smith does the Debtor’s 

accounting work. Mr. Smith discussed Exhibit W and the scary voicemail messages left 

by Mr. Gaines to Ms. Smith.  

On March 14, 2025, he called Mr. Gaines at his request. The call occurred 

while Mr. Smith’s six-year-old son was with him. Mr. Smith’s son heard Mr. Gaines 

screaming “you won’t have a home.” The boy became very upset. Mr. Smith also testified 

about Exhibit U where Mr. Gaines emailed Mr. Smith saying “sory for being upset just 

tell ur kinds they dont have a home=i will inform the state. . .” Finally, Mr. Smith 

discussed Exhibit 22, paragraph B of the draft forbearance agreement which reflects a 

default interest rate of 31% (not 57%).  

 

B. Lender’s Claim 

This Court has already determined that Lender holds a perfected second lien 

position claim against the Property in the Petition Date amount of $566,826.99.28 The 

first lien against the Property totals $455,725.29 Craven filed a second lis pendens against 

the Property in connection with her July 2024 state court litigation against Ms. Smith30 

but Debtor, not the Smiths, held title to the Property when that second lis pendens was 

recorded. Nevertheless, the Court finds it would be very difficult to sell the Property 

while a lis pendens clouds title to the Property. The Parties agree the Property is worth 

$1,280,000.31 If this was the end of the discussion, the Debtor would have equity in the 

Property in the amount of $257,445. But, of course, that is just the beginning of the story.  

At the non-default contract rate of interest of 26%, Lender’s $400,000 principal 

 
28 DE’s 159 and 162. Since the Petition Date, Debtor has paid Lender adequate protection payments of $37,500 
through January 6, 2026. See DE 248, page 2.  
29 DE 229, page 4 of 39 at ¶ 23. This is an approximate number as of November 18, 2025. The first lien is paid 
directly by the Smiths as it is their obligation, not the Debtor’s. The Smiths are apparently current on this debt which 
incurs interest at 2.99%.  
30 Exhibit 20. The lis pendens was recorded with the Maricopa County Recorder’s Office on July 16, 2024.  
31 Id. at page 3, ¶ 19.  
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loan balance accrues interest at the rate of $104,000/year, $8,666.67/month or 

$288.89/day.32 From the Petition Date to February 25, 2026, the non-default contract 

interest totaled $88,689.23.33 The Debtor’s Plan, however, proposes to pay Lender 10% 

interest during the Pendency Period. Debtor suggests this is a proposal supported by its 

expert witness, Douglas Mueller (“Mr. Mueller”), and by the “equities”34 of this case. 

The Court finds no non-bankruptcy law that would allow it to reduce the non-default 

interest rate on the Note. The Court rejects Debtor’s Pendency Interest rate “equities” 

argument at least with respect to the non-default contract rate which Debtor knowingly 

and voluntarily signed up for two years ago when the Note was executed. The Smiths 

could not find conventional junior lien financing so they resorted to the hard money 

lending market and, yes, the Lender’s terms were rough. The Smiths made an ill-advised 

bet that they could quickly refinance Lender’s claim. They lost that bet. Debtor will not 

now be absolved by this Court of the consequences of this costly gamble, even if doing 

so might aid Debtor’s unwitting unsecured creditors. After all, Ms. Smith was a 15 year 

banker and should have fully understood the risks associated with agreeing to Lender’s 

loan terms.  

The Court finds the non-default contract interest rate of 26% shall be applied to 

the Pendency Period. Since the Petition Date, the Court finds Lender is entitled to at least 

$288.99/day in interest.  

The Court, however, finds the Note default rate of 57% to be a very different 

matter relative to the Pendency Period. The Note contains a default rate defined as “31% 

percent [sic] over the interest rate stated herein.”35 The “interest rate stated herein” is 

26%. That 26% + the additional 31%, produces a 57% default rate. While that is what 

 
32 Calculated on 360 days/year.  
33 307 days x $288.89 = $88,689.23.  
34 More about the “equities” in the discussion below.  
35 See Exhibit 4 and DE 229, page 3 of 39, ¶ 8(b).  
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the Note states, everyone involved in the loan transaction thought the default rate was 

31%, i.e. 5% over the non-default rate.  

Lender exhibited confusing and opaque accounting regarding this loan. Emails 

among Lender representatives,36 filings before this Court,37 escrow instructions,38 the 

forbearance agreement,39 and testimony at trial40 reveal a general sense among the Parties 

that the default rate of interest was 5% over the non-default rate. Even at the time of trial, 

Lender did not have accurate accounting on the amounts due under the Note.41 

Additionally, Lender engaged in confusing conduct through its repeated attempts to 

recover double late fees in contravention of the Note terms.42  

The only interest rate expert to testify at trial, Mr. Mueller, noted that a typical 

hard money loan default rate would be 4% to 10% over the non-default rate. The Court 

finds a 4% to 10% bump in interest rate is reasonable and within market norms, for a 

second lien position, hard money loan. 

Next, and most important, the Debtor has proven that, after this loan went into 

default, one of Lender’s principals, Mr. Gaines, behaved in a shockingly abhorrent 

manner. In a maelstrom of vulgar emails and threatening phone calls, Mr. Gaines 

frightened (and intended to frighten) the Smiths and their children, including their 6-year-

old “on the spectrum”43 child. On March 14, 2025, Mr. Gaines emailed Ms. Smith “just 

tell ur kinds they dont have a home.”44 Mr. Gaines also emailed the owner of IG, 

Mr. Rose, “there bad get them crushed.”45 On September 30, 2024, Mr. Gaines left 

Ms. Smith a voicemail screaming “Make your fucking mortgage payment you piece of 
 

36 See Exhibit Z.  
37 DE 82; Claim 9.  
38 See Exhibit 7.   
39 See Exhibit N. 
40 See DE 234 audio file starting at 2:52:54. 
41 See DE 234 audio file starting at 1:47:04; Exhibit 24. 
42 See Exhibit 25; see Exhibit Z; see Exhibit WW; see Exhibit OO.   
43 See DE 235 audio file starting at 1:08:51. Mr. Smith’s testimony at trial. 
44 Exhibit U, page 39.  
45 Exhibit AA.  
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shit!”46 Lender’s hard money loan terms were plenty odious. Lender did not need to (and 

should not have) compounded Debtor’s pain by Mr. Gaines’ intimidation, browbeating 

and crass and malicious threats. And yet he did so in a most hideous fashion.  

The Court finds that all of Lender’s inequitable conduct warrants a cap to Lender’s 

Pendency Period default interest rate. That default rate cap shall be 5% over the 26% 

non-default interest rate, i.e. 31%. Mr. Mueller’s testimony confirms that a 5% additional 

interest rate is a market default rate. From the Petition Date to February 25, 2026, the 

default interest at the rate of 5% totaled $17,056.92.47  

Lender’s Petition Date claim ($566,827) plus the Pendency Interest accrued 

through February 25, 2026 ($105,746)48 less the post-Petition Date adequate protection 

payments made by Debtor ($33,500) totals $639,073.49 To this amount must be added 

Lender’s reasonable attorney’s fees and costs.50  

The Court will address below in § V(c) the question of which interest rate might 

pertain to Lender’s claim after an Effective Date, but as of February 25, 2026, the 

Debtor’s equity in the Property totaled $185,20251 less Lender’s reasonable fees and 

costs. This is less than a 15% equity cushion before adding any fees and costs.52  

The Court next turns to the matter of the $100/day late fee called for under the 

Note. The Note requires that any payment received 10 days or more after the due date 

accrues a late charge of $100/day. Regarding the late fee, Lender’s representative 

testified that, while this charge was not unusual,53 there was no written analysis 

supporting it.54 Lender failed to show that the $100/day late fee reasonably approximated 

 
46 Exhibit PP-5; DE 234 audio file starting at 2:45:09. 
47 5% on the principal sum of $400,000 = $20,000/year or $1,666.67/month or $55.56/day x 307 days = $17,055.56.  
48 $88,689 non-default interest at 26% + $17,057 default interest at 5% = $105,746.  
49 On top of this amount, interest accruing at the rate of $344.45 per day after February 25, 2026.  
50 The Parties have agreed to not yet address Lender’s claim for fees and costs. 
51 $1,280,000 – the first lien of $455,725 less Lender’s claim through February 25, 2026 of $639,073.  
52 $185,202 ÷$1,280,000 = 14.47%.  
53 See DE 234 audio file starting at 27:59. 
54 See DE 234 audio file starting at 1:36:28. 
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its losses. Rather the $100/day late charge, which Lender mistakenly doubled several 

times,55 results in a recovery untethered to any demonstrated incremental administrative 

or collection costs. Although Debtor’s Amended Treatment calls for a one-time late fee 

calculated as 5% of the late payment,56 which may reasonably approximate 

administrative expenses associated with a missed payment, a flat daily accrual that 

escalates independent of actual and anticipated loss functions primarily to compel 

payment. For these reasons, the $100/day late charge constitutes an unenforceable 

penalty under Arizona law.57  

The Note at ¶ 3 contains prepayment penalty language calling for a payment of 

$26,00058 if the loan is paid off before maturity. To the extent Lender is seeking to 

enforce this penalty, the Court notes that the loan by its own terms has fully matured and 

Debtor has not paid off the loan. The prepayment penalty is inapplicable under these 

facts. Lender may not seek a prepayment penalty of any magnitude.  

Finally, Debtor finds nefarious intent by the Lender at the time of the loan 

origination when the mortgage broker referred to “Borrowers” as the Smiths, rather than 

Debtor. This prompted Mr. Gaines to send an email to the loan broker asking “dodd frank 

issues?” to which the broker said the company would be the borrower and the Smiths 

would guarantee the debt. Although Mr. Gaines at trial said he had no idea what “dodd 

frank” means, the Court finds his testimony lacking in credibility. Mr. Gaines is a very 

experienced and savvy (if not ruthless) lender and knows full well that the Federal “Dodd 

Frank” statutes, among other things, expanded truth-in-lending regulation to protect 

consumers. Nonetheless, Lender wanted this to be a commercial loan and the Smiths 

went along with this requirement. The Court finds nothing untoward in this outcome, 

 
55 See Exhibit 25; see also Exhibit OO; see also Exhibit Z; see also Exhibit WW. 
56 DE 248. Exhibit E supports that percentage based late fees are common among lenders.  
57 Epicenter, 2018 WL 2239561; see also Dobson Bay, 393 P.3d at 449. 
58 $400,000 x 26% ÷ 12 months x 3 months.  
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especially since Ms. Smith was a 15-year banker and should have known exactly what 

this arrangement portended for the future.  

 

C. Debtor’s Plan 

1. Proposed Terms to Pay Lender Its Claim in Full.  

Debtor’s Plan proposes to pay Lender $566,826.99 plus Pendency Interest of 

10% plus post-Effective Date interest at 8.5% plus reasonable charges until the entire 

unpaid balance is to be paid in full on or before March 6, 2032. If the reorganized Debtor 

defaults on its Plan payments, 5% shall be paid on any missed payment. Lender is to 

retain its lien against the Property. Debtor’s Plan Supplement dated February 18, 202659 

clarifies that the Plan will conform to this Court’s findings on Pendency Interest and 

Effective Date interest. Accordingly, the Plan is to pay Lender $639,073 plus interest of 

$344.45 per day after February 25, 2026, plus this Court’s adjudicated Effective Date 

interest rate if the Plan is confirmed. Lender filed the only objection to the Plan.60  

 

2. Debtor’s Financial Strength.  

The last monthly operating report (“MOR”) filed by the Debtor was for the 

month of November 2025. The absence of Debtor’s December 2025 and January 2026 

MORs is troubling. In some measure it proves Debtor’s inability to timely provide crucial 

data on Debtor’s performance. This is telling because Debtor’s MOR’s generally have 

shown tepid results since the Petition Date. Ms. Smith testified that the forecasted budget 

projections are a conservative estimate of the Debtor’s financials.61 While the Court 

appreciates her optimism, the Court has grave doubts that these budgets are realistic.  

At trial, Debtor admitted copies of its tax returns from 2021 through 2024 to 

 
59 DE 248. 
60 DE 155.  
61 See DE 234 audio file starting at 4:55:47. 
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support Debtor’s ability to generate revenue.62 However, these past figures are not 

indicative of Debtor’s current ability to generate revenue which the required MORs63 

demonstrate more clearly. For prior months that have both a forecasted budget and a filed 

MOR, Debtor’s income only once barely met the “conservative” estimate and more often 

failed to meet the projection by a substantial margin. The actual numbers show that 

Debtor is not “significantly” outperforming the forecasts.64 At the end of July, Debtor 

forecasted its income for September 2025 to be $4,204.19, but its actual income reflected 

in the September MOR was $286.01.65 October 2025 reflected $2,328.59 projected 

income and $2,399.57 actual income.66 November 2025 reflected $992.53 projected 

income and $502.45 actual income.67  

The Plan’s forecasts assume that Debtor will be paying Lender either $4,250 or 

$4,500 monthly, and as discussed below, negative amortization will accrue on the loan 

at any interest rate above 13.5%. Negative amortization will only increase an already 

substantial balloon payment that Debtor cannot pay without selling or refinancing. 

Debtor’s nominal financial strength and ability to have positive income relies on the 

Smiths foregoing their $8,500 monthly draw for one-third of the year. The MORs show 

that this is unrealistic. The June 2025 MOR exhibited a staggering $20,101 owner draw, 

an amount more than double the $8,500 draw called for under the Plan.68 As a result 

Debtor realized a loss of $4,298.10 in June.69  

Debtor’s most recent budget forecast for 2026 shows four months where there will 

be net income below $500, nine months with net income below $2,000, and only one 

 
62 Exhibit M 1-4; see also DE 234 audio file starting at 3:42:26.  
63 DE 44, April and May 2025 MOR; DE 62, June 2025 MOR; DE 101, July 2025 MOR; DE 125, August 2025 
MOR; DE 148, September 2025 MOR; DE 168, October 2025 MOR; DE 197, November 2025 MOR. 
64 See DE 234 audio file starting at 4:56:18. 
65 Comparing DE 69-3 with DE 148-2. 
66 Comparing DE 69-3 with DE 168-3. 
67 Comparing DE 128-3 with DE 197-3. 
68 DE 62. 
69 Id. 
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month where net income exceeds $5,000.70 There is little change in the 2027 and 2028 

projections.71 Debtor does account for a contingency between $20,000 and $22,000 per 

year but all of that could readily fall away if expenses increase or revenue decreases.72 

Debtor’s prior tax returns highlight the volatility of this business.73 Debtor has not 

demonstrated that it has the financial strength necessary to support this Plan. 

 

3. SEC’s Financial Strength.  

Ms. Smith testified that Smith Equestrian Center is a business that trains horses 

and riders of hunter jumper horses. She runs SEC’s business on the Property. Her sister 

was never involved with SEC. SEC “took a backseat” to the DeLozier family feud. SEC 

was never really functional until 2024. In 2024, Ms. Smith drew $17,000 from SEC. The 

2025 Profit & Loss of SEC reflects gross income of $157,000 and draws to the Smiths in 

the amount of $23,000.74 SEC’s best business months are November through February.  

The Plan contemplates the Debtor not paying the Smiths their monthly wages 

of $8,500 during the months of November through February. SEC is the only other source 

of income to the Smiths. If SEC is to make up this difference in the Smiths’ wages during 

these months, SEC would need to annually pay the Smiths $34,000. That is over $10,000 

more than the Smiths received in 2025 and nearly $20,000 more than in 2024. SEC cannot 

be counted on to pay the Smiths four months at $8,500/month. Moreover, no current 

balance sheet of SEC was admitted into evidence. It is unknown whether SEC has any 

financial strength beyond its revenues from horse riding lessons. The Court must assume 

SEC owns no assets and is simply a provider of horse services.75  
 

70 DE 248-1. 
71 DE 248-1. 
72 DE 248-1. 
73 Exhibit M 1-4. 
74 Exhibit 58.  
75 When Ms. Smith testified she owned eight horses, three of which were pregnant, it was not clear whether SEC or 
the Smiths owned the horses. It matters not as Ms. Smith did make it clear that those horses could be sold to pay 
off Craven but no mention was made of selling the horses to help fund Debtor’s Plan.  
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SEC is not committed under the Plan to provide any support to the Debtor or 

the Smiths. None of SEC’s assets or income is pledged to support the Debtor’s Plan or 

payment to any creditor of Debtor. The Plan is, however, predicated in some measure on 

the Smiths’ staying current on the first lien against the Property. The Court is not 

convinced they can do so when the Debtor is projected to not pay the Smiths each year 

from November through February and SEC appears incapable of reliably making up the 

Smiths’ salary shortfall.  

The Court finds SEC is not obligated to make any payments to any of Debtor’s 

creditors and, even if it was obligated to do so, SEC does not have the financial capacity 

to provide the support necessary to make this Plan feasible.  

 

4. The Smith’s Financial Strength.  

A cornerstone of the Plan is the presumption that the Smiths will continue to 

make timely payments to the first lienholder on the Property. The Smiths’ current 

financial statements were not submitted into evidence so the Smiths’ ability to make those 

payments appears to be directly related to the ability of the Debtor and/or SEC to pay the 

Smiths’ wages of $8,500 per month. The Smiths have no source of income beyond Debtor 

and SEC. The Smiths’ bank account information supplied at trial reveals the Smiths have 

virtually no cash. The Smiths are being sued by Lender in state court. Craven’s litigation 

against the Smiths has yet to be resolved. No evidence was supplied by the Smiths to 

demonstrate they have any personal assets beyond their interests in SEC and Debtor (plus 

eight horses). There is no evidence that SEC is anything more than a service provider 

devoid of any assets that could be liquidated to pay the Smiths’ wages. The Debtor will 

produce for the Smiths, at best, only $8,500 for eight months a year.  

In summary, the Smiths will be able to pay the first lien on the Property only 

if the Debtor timely pays them $8,500 per month  for eight months and SEC pays them 
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$8,500 the other four months. For the reasons discussed above, neither the Debtor nor 

SEC can be counted on to truly pay the Smiths’ salary so creditors of the Debtor cannot 

count on the Smiths to timely service the first lien against the Property. Moreover, even 

if the Smiths do have other assets, they are not committing to contribute such assets to 

help Debtor fund the Plan. The Smiths’ financial strength is such that it does not aid in 

the Debtor’s duty to demonstrate that its Plan is feasible.  

 

5. Feasibility.  

a. During Plan Period 

The Debtor’s projected cash flow is razor thin for most months of the Plan 

term. It would not take much of a capital event or hiccup in the economy or a stumble by 

the Smiths to render the Plan projections unachievable and unsustainable. The Debtor 

has failed to prove there is a reasonable likelihood it will be able to make all payments 

called for during the Plan term. Should Debtor fail to meet its projections neither the 

Smiths nor SEC would be in a position to serve as a safety net, but even if they could, 

they are not bound to do so under the Plan. The Smiths are not injecting new funding into 

the Debtor nor is it clear that they could do so if they wanted to. The Court finds Debtor’s 

Plan is not feasible within the meaning of 11 USC §§ 1191(b) and (c)(3) and 1129(a)(1).  

 

b. The Balloon Payment 

The Plan calls for the entire unpaid balance of Lender’s allowed claim to 

be paid no later than March 6, 2032. Payment is to come in the form of a sale of the 

Property or a refinance of the debt securing the Property. However, at trial Debtor failed 

to carry its burden of demonstrating that either a sale or refinancing will likely produce 

the cash necessary to satisfy Lender’s claim. No evidence was offered to suggest the 

Property will appreciate in value. Rather, the evidence shows that the Property was 
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valued at $1,570,000 on January 20, 2024,76 and is now stipulated by the Parties to be 

worth $1,280,000, a reduction of almost $300,000 or nearly 20%. The Debtor’s Plan 

appears to simply assume the Property value will increase in the next six years. They may 

be correct but no evidence was admitted to support this assumption.  

Debtor also failed to supply evidence that a refinance of the debt against 

the Property is likely to occur in March of 2032. Absent reliable evidence that a 

refinancing or sale is probable on or before the balloon date, the Court cannot find this 

crucial Plan payment is feasible. Furthermore, the Debtor has failed to meet the 

requirements of § 1123(a)(5) which require a demonstration of how the Debtor’s Plan is 

to be implemented.  

 

c. Discriminatory Treatment of Creditors.  

Lender contends Debtor’s Plan impermissibly discriminates against it 

when compared to what is to be paid to the creditor holding the first lien against the 

Property. That creditor’s claim is not in default and is to be kept current by the Smiths in 

accordance with the loan terms, including interest at 2.99% per annum. This first lien 

claim is not the Debtor’s obligation nor does the Plan call for the Debtor to pay that debt. 

The Smiths alone are obligated on the first lien debt. The Smiths are presumably going 

to keep that loan current. While it is true that most of the Smiths’ income would come 

from the Debtor, it would not be the Debtor’s money which is to be paid to the first lien. 

The Smiths are required to pay taxes on the income they receive from Debtor but it would 

be their post-tax earnings that must be used to keep the first lien current. Nothing in this 

arrangement is discriminatory vis-à-vis Lender. The Plan does not unfairly discriminate 

within the meaning of 11 U.S.C. §§ 1191(b) or 1129(b)(1).  

 

 
76 See Exhibit B.  
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d. Fair and Equitable Interest Rate 

Debtor proposes to cram down Lender’s interest rate as of the Effective 

Date. There are a great many cases that discuss interest rate cram downs on secured 

lenders but Bankruptcy Judge Marlar (Ret.) wrote an excellent review of this topic in the 

case of In re Bashas’ Inc.77 Judge Marlar surveyed many interest rate cram down cases, 

concluding that the Court needs to establish a market interest rate and must explain “(1) 

how it assessed risk, (2) how it assesses the nature of the security, (3) what market rates 

exist for the type of loan at issue and (4) what risks reduce or heighten the risks associated 

with a particular debtor.”78 All of these metrics are geared towards establishing that the 

cram down interest rate is fair and equitable to the secured lender.79  

Debtor calls for an Effective Date interest rate of 8.5% under the Plan but 

has not met its burden of demonstrating this interest rate is fair and equitable to Lender. 

Debtor contends that the 1.75% in excess of the current prime rate of 6.75% is fair and 

equitable, but in his testimony, Debtor’s own expert agreed that the prime rate “doesn’t 

play” in the private hard money loan space.80 Debtor has not supplied this Court current 

evidence of market rates for comparable loans, collateral, risks of repayment, etc.  

Debtor forecasts paying Lender either $4,250 or $4,500 in monthly 

installments during the Plan term except for January 2026 where a $4,000 payment was 

made.81 If the total forecasted payments to Lender were interest-only payments, the 

annualized effective interest would be 13.19% for 2026,82 13.25% for 2027, 83 and 

 
77 437 B.R. 874, 918-924 (Bank. D. Ariz. 2010).  
78 11 U.S.C. § 1129(b)(2)(A)(i)(II); In re Red Mountain Mach. Co., 471 B.R. 242, 250 (D. Ariz. 2012); see also Till 
v. SCS Credit Corp., 541 U.S. 465, 469 (2004) (“The interest rate chosen must ensure that the creditor receives the 
present value of its secured claim through the payments contemplated by the plan of reorganization.”). 
79 See also In re Fowler, 903 F.2d 694, 699 (9th Cir. 1990).  
80 See DE 234 audio file starting at 2:10:06. 
81 DE 248.  
82 $52,750 ÷ $400,000 = 13.19% 
83 $53,000 ÷ $400,000 = 13.25% 
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13.31% for 2028.84 If the Court were to decide that the current fair rate of interest 

applicable to Debtor’s Effective Date Plan rate exceeds 13.5%, the Note will be subject 

to negative amortization over the Plan term.  

Debtor’s expert’s report showed interest rates ranging from 10.5% to 12% 

for short-term hard money loans,85 that second position loans generally carry higher 

interest rates,86 and at the time this loan was entered, the prime rate was 8.5%.87 Although 

the prime rate has subsequently decreased, Debtor fails to show how the Plan rate 

accounts for the current risks facing the Lender.88 Indeed, Debtor could not obtain a loan 

with a rate near the prime rate when this Note was executed due to the increased risk of 

a second-position hard money loan. Lender now faces even higher repayment risks 

because of its second lien position, Property equity depletion, and Plan feasibility 

problems. This Court has not been armed with the information necessary to determine a 

fair and equitable Effective Date interest rate for Lender’s loan nor will the Court pick a 

rate out of the ether.  

 

D. Stay Relief 

As demonstrated above, although the Property is necessary for an effective 

reorganization of the Debtor, the Debtor has little or no equity in the Property. Certainly 

there does not exist an equity cushion in the Property that could adequately protect 

Lender’s position. The Debtor does not have the financial ability to both satisfy its regular 

expenses and to pay Lender’s claims on an ongoing basis. Nor has Debtor demonstrated 

it could pay a balloon payment due six years from now. Neither SEC nor the Smiths are 

 
84 $53,250 (DE 248 spreadsheet error reflected $48,750 which omits one of the listed $4,500 payments) ÷ $400,000 
= 13.31% 
85 See Exhibit E at 10. 
86 Id. at 8. 
87 Id. at 7. 
88 Till, 541 U.S. at 479 (“The appropriate size of that risk adjustment depends, of course, on such factors as the 
circumstances of the estate, the nature of the security, and the duration and feasibility of the reorganization plan.”). 
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financially equipped to make up the shortfall. There is no effective reorganization in 

prospect for the Debtor. Cause exists to lift the bankruptcy stay.  

 

VI. CONCLUSION 

The Lender’s claim for post-Petition Date late charges is denied. The Note does 

contain a prepayment penalty but no penalty may be assessed by Lender because the Note 

is matured and the loan has not been prepaid. Lender’s claim for post-Petition Date 

default interest at 57% per annum is denied and reduced to 31%, 5% over the non-default 

rate. Through February 25, 2026, Lender’s perfected second position lien claim totals 

$639,073 plus reasonable attorney’s fees and costs. Interest is accruing after February 25, 

2026, at the rate of $344.45/day.  

Debtor’s Plan is denied confirmation because Debtor has failed to carry its burden 

of proving the Plan is feasible or that the Effective Date interest rate to be paid to Lender 

is a market rate of interest. Moreover, the Debtor’s proposal to fully satisfy Lender’s 

unpaid loan balance through a sale or refinancing by March 6, 2032, is speculative. Its 

ability to perform on that promise is unsupported by the evidence.  

Lender has demonstrated that cause exists to terminate the bankruptcy automatic 

stay. Lender has also demonstrated Debtor’s revenues and access to cash flow are 

insufficient to support an effective reorganization. Any equity the Debtor has in the 

Property is razor thin and, in any event, does not in and of itself provide adequate 

protection to Lender.  

Lender is hereby directed to lodge a form of order granting the Stay Lift Motion, 

in a form consistent with this Under Advisement Order.  

 

ORDERED  

DATED AND SIGNED ABOVE. 
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