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SO ORDERED.

Dated: June 15, 2026

Danlel P. Collins, Bankruptcy Judge

UNITED STATES BANKRUPTCY COURT
DISTRICT OF ARIZONA

Inre Chapter 11 Proceedings

TALKING ROCK LAND, LLC, Case No: 2:25-bk-03438-DPC

Debtor. Adversary No. 3:25-ap-00175-DPC

INSCRIPTION CANYON RANCH,
L.P.; et al.,

ORDER RE SIMON’S GUARANTY
LIABILITY

Plaintiffs,

V.

(Not for Publication — Electronic
WILLIAM E. SIMON & SONS Docketing ONLY)

REALTY PARTNERS, L.P.; et al.,

Defendants and
Counterclaimants,

V.

INSCRIPTION CANYON RANCH,
L.P.; et al.,

N N N N N N N N N N N N N N N N N N N N N N N N N’

Counter-Defendants.

On April 30, 2026, the Court entered its Under Advisement Order Re Cross
Motions for Summary Judgment (the “Under Advisement Order”).! Among other things,
that Under Advisement Order denied summary judgment for or against William E. Simon

& Sons Realty Partners, L.P. (“Simon”) because the Court sought additional information

! Docket Entry (“DE”) 76 to this Adversary Proceeding.
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regarding Simon. Some of the Court’s questions were answered at a hearing held on
May 5, 2026. Further information was supplied by counsel for plaintiff and defendants
in a Joint Response to Under Advisement Ruling April 30, 2026 (DE 76) (the “Joint
Response™).? Finally, counsel for Simon, Harvard Investments, Inc. (“Harvard”) and
Harvard Talking Rock, LLC (“Harvard TR”) (collectively the “Defendants” or the
“Guarantors”) filed the Defendants’ Report on Question Posed by the Court at May 21,
2026 Hearing (the “Defendants’ Report™). ICR also filed a Brief.*

The Court now grants summary judgment in favor of Inscription Canyon Ranch,

L.P. (“Plaintiff” or “ICR”) and against Simon, as more fully discussed below.

L. BACKGROUND

The Under Advisement Order extensively recounted the transactions and litigation
that brought ICR, the Defendants and Talking Rock Land, LLC (“Debtor”) to this Court.
The Court will not rehash that history. What the Under Advisement Order did not do was
resolve the question of any liability Simon may or may not have to ICR. The Court noted
that, because Simon withdrew from ownership in the Debtor years before the Sixth
Addendum and that Simon did not sign the Sixth Addendum, Simon as a guarantor of
debt to ICR is situated differently than guarantors Harvard and Harvard TR. The Court
posed 15 questions to the Parties® and intimated that the Court could “envision a set of
facts that could persuade the Court that ICR should be estopped from recovery from

Simon on its guaranty or that the Simon Guaranty’s waivers do not absolutely and for all

2DE 81.

3DE 83.

4 DE 80. Defendants’ Report contends that the ICR Brief violates Arizona District Court Local Rule LR Civ 7.2(g)
and is an improper motion for reconsideration. The District Court’s local rules do not bind this Court. Nevertheless,
the Court does not wish for Defendants to file a response to the ICR Brief. While not denoted as a Rule 60 motion
or even as a motion to reconsider the Under Advisement Order, ICR essentially argues that summary judgment must
be granted in favor of ICR and against Simon. To the extent the ICR Brief is a Rule 60 motion, the Court hereby
denies that request.

5DE 76, pp. 33-35.
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time and under all circumstances constitute a voluntary relinquishment of its known
rights.”® The Parties answered most of the Court’s questions and provided their spin on

what their answers now compel the Court to decide.

II.  FINDINGS AND CONCLUSIONS

This Order constitutes the Court’s findings of fact and conclusions of law,
pursuant to Fed. R. Bankr. P. 7052, relative to Simon’s liability to ICR. The Court hereby
incorporates by this reference all of the background, legal analysis, findings, conclusions,
and defined terms from the Under Advisement Order.”

Defendants’ Report noted a stunning revelation. For the first time it was revealed
that on April 11, 2026, the Simon entity was voluntarily canceled. The Defendants’
Report also noted that Harvard TR was terminated seven years earlier but, in September
2025, it was reconstituted with no assets. Likewise, the Simon entity has now been
reconstituted with no assets. Without making findings regarding the legal significance of
a dissolution and reconstitution of Simon or Harvard TR, for the purposes of this Order,
the Court will assume Simon is one and the same as the reconstituted entity bearing the
same name.

The Court challenged Simon to provide a basis for the Court to distinguish Simon
from its fellow guarantors. Since Simon sold its interests in the Debtor long before the
Sixth Addendum was executed, the Court wondered if Simon had done anything to advise
ICR that it could not longer rely upon Simon’s Guaranty or that any increase in the
Debtor’s obligations could not or would not be an obligation for which Simon could be
held accountable.

This Court’s first question posed to the Parties in its Under Advisement Order was

Id. atp. 36, 11. 10-14.
"DE 76 generally.
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what, if anything, did ICR believe Simon could have done to eradicate or contain its
guaranty liability to ICR once Simon left the Debtor.® ICR claims Simon could not limit
its guaranty exposure to ICR, absent a written agreement between Simon and ICR.

While this strikes the Court as exceptionally harsh, Simon has failed to
demonstrate any facts that sufficiently counter ICR’s contention. Simon’s Guaranty is
clear and unambiguous and Simon has supplied no convincing facts that compel this
Court to ignore or avoid the harsh reality of Simon’s Guaranty.

Importantly, Simon made two concessions noted in the Joint Response. “Simon
did not have direct communications with ICR to remove its liability under the [Simon]
guarantee”® and “ICR did not directly consent to Simon transferring its interests in the
Debtor.”!?

The Court wondered how Simon guarded against the risk that, after it parted with
the Debtor, it might some day be called upon to answer for its guaranty of Debtor’s
obligations to ICR. It turns out that Simon was paid $250,000 for its interests in the
Debtor. It also appears that Harvard indemnified Simon for any loss that might come
from the Simon Guaranty. The Court invited Simon and Harvard to simply stipulate to
an ICR judgment against Simon but that invitation has not yet been accepted. Under the
circumstances, Simon guarded against its downside risk via the Harvard indemnity but
has not demonstrated, through facts or applicable case law, that this Court should rescue
it from exposure to its guaranty of Debtor’s obligations to ICR. Simon is a sophisticated
party. It understood or should have comprehended the risks associated with these
transactions.

In answering the Court’s question of why Simon had not filed a cross-claim or

third party claim, the Guarantors noted “[n]o cross claims were filed because Simon has

S DE 76, p. 33, I1. 22-24.
9 DE 80, p. 9 of 12, 1. 4-5.
10 DE 80, p. 10 of 12, 11. 5-6.
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Harvard’s indemnity.” Of course, it is exactly because of this indemnity that the Court
assumed Simon would want to assert a cross claim against Harvard in this Adversary
Proceeding to make sure Harvard protected Simon from any exposure Simon might have
to ICR on the Simon Guaranty. At the hearing on May 5, 2026, in essence, the
Defendants’ counsel noted that Harvard stood ready, willing and able to make good on
its indemnity in favor of Simon to protect it from having to write a check to ICR. As a
practical matter, this concession by Harvard makes it more palatable for this Court to
now find that Simon holds the same liability that Harvard has to ICR.

The Court at Questions 9 and 11 wondered whether True Life was obligated to
ICR for any debt owed by Debtor to ICR.!! The Parties noted they were not aware of any
liability True Life owes to ICR. From the Court’s perspective, Simon’s failure to hitch
True Life to Simon’s obligation to ICR leaves the Court wondering why the Court should
rescue Simon from its guaranty when it did not see fit to protect itself from that liability
when Simon sold to True Life its interests in the Debtor.

Finally, in the Court’s Question 15, the Court inquired whether Debtor was
insolvent when it executed the Sixth Addendum. The Parties confirmed they have no
knowledge of Debtor’s insolvency at that time. In other words, Simon cannot argue the
increased exposure the Sixth Addendum brought to the Debtor (and Simon) cannot be
challenged on the grounds of the Debtor being insolvent when it voluntarily executed the
Sixth Addendum.

Simon voluntarily executed the Simon Guaranty. The Simon Guaranty guaranteed
payment of Debtor’s obligations to ICR under the 2010 Agreement and all subsequent
modifications or amendments to the 2010 Agreement, including the Sixth Addendum.
Those obligations include all Catch Up Payments. Debtor’s Catch Up Payments
obligation to ICR was fully established by the Court of Appeals. This Court now finds

"' DE 76, p. 34, 11. 15-17.

3:25-ap-00175-DPC Doc 84 Filed 06/15/86 Entered 06/15/26 16:00:06 Desc

Main Document  Page 5 of 7




B NS \V

N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case

H

M

that, like Harvard and Harvard TR, Simon is also liable to ICR for those obligations of
the Debtor to ICR.

The Simon Guaranty is not limited to any time period. It continues until ““all terms,
covenants and conditions of the Trust Documents have been fully and completely
performed.” The term “Trust Documents” is unambiguously defined to include the 2010
Agreement and all future amendments and modifications. This would include the Sixth
Addendum.

The Simon Guaranty contains express waivers of all suretyship defenses. The
Court finds the waiver of these defenses by Simon was knowing, voluntary and is now
fully enforceable.

The Simon Guaranty permitted the Debtor and ICR to amend the 2010 Agreement.
Simon did not need to approve, in writing or otherwise, any of the changes made in any
of the nine amendments to the 2010 Agreement, including the changes made in the Sixth
Addendum.

Without notice to the Simon, ICR could (and did) extend the time of payment and
performance of the Trust Documents. ICR could also compromise the Simon Guarantor’s
liability. In addition, ICR and the Debtor could agree to any amendment, modification or
alteration of the Trust Documents. While Simon calls these terms “boilerplate,” in the
context of this sophisticated and complicated commercial agreement among
sophisticated businesses, these terms cannot be dismissed as unenforceable even if they
are “boilerplate” language.

The Simon Guaranty is clear and unambiguous. All of what Debtor and ICR
agreed to in the Sixth Addendum was permitted by the Simon Guaranty.

While Simon, unlike Harvard and Harvard TR, did not sign or apparently even
know of the Sixth Addendum when it was executed, Simon’s Guaranty extends to the

obligations modified or created by the Sixth Addendum as well as all other modifications
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III. CONCLUSION
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To recap, the Court hereby grants ICR’s Motion for Summary Judgment against
5 || Simon. The Simon Guaranty permitted ICR and Debtor to modify the 2010 Agreement

without affecting liability of Simon on the Simon Guaranty. The Simon Guaranty also

N O

broadly waived defenses including the surety defenses the Simon Guarantor might
8 || otherwise have been able to assert. The defenses raised by Simon are rejected by this
9 || Court. The Simon Guaranty is an enforceable contract, Simon breached the contract and
10 || Simon’s breach caused damage to ICR. The damage amount alleged by ICR is set forth
11 ||in Exhibit BB to ICR’s Motion for Summary Judgment. Simon did not contest the
12 || calculations of ICR’s claimed damages yet no court has decided the numeric extent of
13 || Debtor’s liability to ICR, so this Court has not done so in this Order. That issue remains
14 || for another day.
15 ORDERED
16 DATED AND SIGNED ABOVE.
17
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