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SO ORDERED.

Dated: February 12, 2026

Danlel P. Collins, Bankruptcy Judge

UNITED STATES BANKRUPTCY COURT

DISTRICT OF ARIZONA

Inre

LEGACY CARES, INC,,

Debtor.

AZ ATHLETIC ASSOCIATES LLC, a
Delaware Limited Liability Company,

Plaintiff,
V.

NATIONAL SPORTS OPPORTUNITY
PARTNERS, LLC, a North Dakota
Limited Liability Company,

Defendant, Counterclaimant,
and Third-Party Plaintiff,

V.

AZ ATHLETIC ASSOCIATES LLC, a
Delaware Limited Liability Company;
MICHAEL BURKE; and J. DOE
BURKE,

Counter-Defendants and
Third-Party Defendants.

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

Chapter 11 Proceedings

Case No: 2:23-bk-02832-DPC

Adversary No. 2:24-ap-00062-DPC

UNDER ADVISEMENT ORDER RE
CROSS MOTIONS FOR SUMMARY
JUDGMENT

(Not for Publication — Electronic
Docketing ONLY) !

! This decision sets forth the Court’s findings of fact and conclusions of law pursuant to Fed. R. Bankr. P. 7052.
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Before this Court are cross motions for summary judgment. AZ Athletic
Associates LLC’s (“AAA”) and Michael Burke’s (“Mr. Burke”) Motion for Summary
Judgment requests the Court find the facts show the Pickleball Championship Court
Shade Structure (the “Shade Structure™) located at the sports facility AAA purchased in
this bankruptcy case is part of the realty leased by AAA from its landlord Pacific Proving,
LLC.?> AAA also argues the Shade Structure is subject to an unperfected financing
agreement disguised as a lease. National Sports Opportunity Partners, LLC’s (“NSOP”)*
Motion for Partial Summary Judgment requests the Court find that the Shade Structure
is personal property and NSOP retains its ownership interest.> NSOP also contends the
Shade Structure is subject to a true lease, not a disguised financing agreement.

NSOP has told the Court this Shade Structure is worth about $772,000.¢ AAA tells
the Court it should not have to pay NSOP anything for AAA to maintain possession of
the Shade Structure.

After considering the Parties’ briefs and arguments, the Court denies AAA’s
Motion for Summary Judgment on the disguised financing issue but grants AAA’s
Motion for Summary Judgment finding the Shade Structure is a fixture. The Court finds
the Shade Structure is permanently affixed to the real property, just as the contracting
parties intended. The Court finds there are genuine issues of material fact as to whether
Shade Structure Lease is a true lease rather than an unperfected financing agreement.’

Finally, the Court also finds AAA is not estopped from claiming the Shade Structure is a

2 Mr. Burke joined in the Motion for Summary Judgment. For ease of reference, this Order refers to AAA and
Mr. Burke collectively as “AAA.”

3 Adversary Proceeding Docket (“DE”) 59.

4NSOP and AAA are collectively referenced herein as the “Parties.”

SDE 61.

¢ See DE 63, Exhibit 119.

7 The Court realizes this true lease vs disguised financing issue is moot given the Court’s ruling on the fixture issue.
However, the Parties hotly contested the true lease issue so the Court sets forth its thoughts concerning that topic.
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fixture or that the Shade Structure Lease is actually a disguised financing agreement.®

L. BACKGROUND

A. AAA’s Purchase of the Bankruptcy Estate’s Assets

In 2020, Legacy Cares, Inc. (“Debtor”), through its manager, Legacy Sports USA,
LLC (“Legacy Sports”), began development of a sports park (the “Park”).’ The real
property for the Park is approximately 320 acres and was leased from Pacific Proving
under a forty-year lease (the “Ground Lease”) commencing on January 1, 2021, with two
options to extend for an additional five years.!® The Ground Lease defines
“Improvements” as “any buildings, structures,...canopies.”!! Debtor had the right during
the Ground Lease term to make Improvements and conduct demolition, without Pacific
Proving’s consent.!”> However, this right was tempered by Debtor needing Pacific
Proving’s prior written consent to make alterations that “decrease the fair market
value.”!® At the end of the Ground Lease, the Improvements are to become Pacific
Proving’s property free and clear of all liens and claims by or through Debtor, but
Debtor’s personal property will be excluded.!* The Ground Lease defines Debtor’s
“Personal Property” as “any trade fixtures...which [are] owned or leased by Tenant or
its...agents.” !>

On August 1, 2020, Debtor entered into a Qualified Management Agreement (the

“QMA”) with Legacy Sports for the development and management of the Park.!

8 Nothing in this Order is meant to decide or impact any claims or defenses to claims which might call for NSOP to
disgorge lease payments or adequate protection payments made to NSOP during the course of the Debtor’s
bankruptcy.

°DE 12 at 17.

10 Claim 6-1 at 6.

' Claim 6-1 at 22.

12 Claim 6-1 at 22.

13 Claim 6-1 at 22.

14 Claim 6-1 at 26.

15 Claim 6-1 at 26.

1 DE 60 at 2; DE 62 at 2.
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Michael Kuntz (“Mr. Kuntz”) was hired in 2020 as the principal architect for the Park.!’
Mr. Kuntz formed NSOP to support and invest in the development of the Park.'® Mr.
Kuntz and NSOP understood Legacy Sports and the Debtor acted together. !°

Mr. Kuntz, through NSOP, purchased a 9% interest in Legacy Sports.?’ In late
summer 2021, Legacy Sports, through Chad Miller,?' entered into an agreement (the
“Shade Structure Lease”) with NSOP?? regarding a 11,880-square-foot Pickleball
Championship Court Shade Structure.?> NSOP also leased other shade structures and
equipment to Legacy Sports but those leases and the equipment and structures which
were the subject of those leases are not now at issue.?*

Pursuant to the Shade Structure Lease, Legacy Sports agreed to pay $12,868.00 a
month for 60 months.?*> Legacy Sports was not permitted to terminate during the original
term but could extend the Shade Structure Lease on a month-to-month basis for an
additional 24 months for the same monthly lease rate.?® The Shade Structure Lease also
includes an option at the conclusion of the term for Legacy Sports to purchase the Shade
Structure for the “fair market value, which shall be determined and agreed upon by both”

Legacy Sports and NSOP.?” The Shade Structure Lease contains language that (a) NSOP

7 DE 62 at 3.

'8 DE 60 at 2; DE 62 at 4.

Y DE 60 at 3; DE 62 at 3.

20DE 60 at 9-10; DE 62 at 5.

2l Chad Miller and his father, Randy Miller, were the Park’s promoters and the principals of Legacy Sports and the
Debtor. They were both convicted of crimes related to their roles with Legacy Sports and the Debtor. See S.D.N.Y.
sentencing order in the case of U.S. v. Miller, case no. 1:25-cr-00138-LAK in April 2023. On September 9, 2025,
Chad Miller was sentenced to five years in prison. His father, Randy Miller, was sentenced to six years in prison.
22 NSOP, Mr. Kuntz and others were the subjects of a cease-and-desist order issued by the North Dakota Securities
Department in connection with NSOP’s financial dealings with the Park. Mr. Kuntz, NSOP and others entered into
an administrative consent order on November 24, 2023, in which they agreed to, among other things, repay monies
and acknowledge they sold promissory notes without using any form of private placement memoranda or other
disclosure documents.

2 DE 60 at 2-3; DE 62 at 6-7.

24 DE 60 at 8; DE 62 at 6-7.Those other shade structures and golf cart equipment were recognized by AAA to be
portable personal property owned by NSOP. AAA long ago surrendered possession of those items of equipment to
NSOP.

2 DE 60 at 8; DE 62 at 7.

26 DE 60 at 8-9; DE 62 at 7.

Y DE 15-1 at 3.
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retains ownership in the Shade Structure, (b) provides for the removal of the Shade
Structure, and (c¢) prohibits repairs that may create mechanics’ and materialmens’ liens
without NSOP’s consent.?® The Shade Structure Lease does not contain an explicit
characterization of the Shade Structure as real or personal property.?

In the fall of 2021, NSOP installed the Shade Structure over the Park’s
championship pickleball court and bleachers pursuant to a permit obtained from the City
of Mesa. That permit application, filed by NSOP, describes the structure as “intended to
be used as permanent.”*? In a July 6, 2021 email regarding the Shade Structure, Mr. Kuntz
wrote “[w]e want to engineer [the Shade Structure] as permanent, but probably permit as
temporary originally.”3!

The Shade Structure is bolted to cement, contains an installed fire suppression
system, contains light fixtures, and is electrically wired.>> Removal of the Shade
Structure is possible by cutting the steel girders and disconnecting the fire suppression
system and electric components. To do so, however, would take two to three weeks and
significant disruption on the pickleball courts.** Removing the Shade Structure would
“decrease the fair market value” of the Park’s real property.** NSOP has estimated the
cost to dismantle the Shade Structure would exceed the $40,000 and $60,000 with
additional costs to clear access to the Shade Structure.’> NSOP’s marketing materials
referred to the Shade Structure as a “permanent structure engineered and erected.”3°

On May 1, 2023 (“Petition Date”), Debtor filed a voluntary chapter 11 bankruptcy

28 DE 15-1.

¥ DE 15-1.

30 DE 23 at 3-4. City of Mesa Commercial Permit Record PMT21-16384 Approved Plans.

3 DE 63 Ex 108 at 3.

2 DE 60 at 6; DE 62 at 11.

33 DE 60 at 14; DE 63-19.

3 While no evidence has been submitted to the Court regarding this decrease or the financial magnitude of the
decrease, the Shade Structure indisputably has value and removing the Shade Structure would, to some degree,
diminish the value of the Park.

3 DE 67-5 at 8.

36 See DE 60, Exhibit 1, pg. 35 of 58.
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petition with the intent to sell the Park.3” On November 21, 2023, Debtor entered into an
Asset Purchase Agreement (“APA”) with AAA for the sale of substantially all of
Debtor’s assets, including Debtor’s leasehold interests and rights under the Ground
Lease.®® The Court entered an order approving the sale between Debtor and AAA
(“Sale™).3? Prior to closing of the Sale, AAA had not reached an agreement with NSOP
and other equipment “lessors,” so a Memorandum of Understanding (the “MOU”’) was
entered into by and between the Debtor, Pacific Proving, AAA, the bond trustee, and the
mechanic’s lien holders.*® Under this MOU, AAA was to “negotiate settlement or reject
lease and allow lessor to take back equipment” post-Sale closing.*! The MOU referenced

the Shade Structure Lease but also other equipment leased from NSOP by Legacy Sports.

B. The NSOP/AAA Dispute

Shortly after the Sale closed, a dispute arose between AAA and NSOP as to the
ownership of the Shade Structure. In February 2024, AAA filed a Motion*? seeking a
declaration that the Shade Structure is part of the real property leased from Pacific
Proving. Pacific Proving joined in support of AAA’s Motion.** AAA argued that the
Shade Structure was transferred to AAA as part of the APA.** NSOP responded.* The
Court ordered AAA to commence this Adversary Proceeding to properly bring its request
for a declaratory judgment.*® On March 29, 2024, AAA filed its complaint in this

adversary proceeding (the “Adversary Proceeding”) requesting that the Court enter

37 Administrative Case Docket Entry (“Admin DE”) 1.

3% Admin DE 619. As a part of the Sale, the Ground Lease was amended to provide for a much longer Ground Lease
term.

3% Admin DE 622. Neither the APA nor the order approving the Sale called for assumption or rejection of the Shade
Structure Lease or any other leases between NSOP and Legacy Sports.

40 Admin DE 613.

41 Admin DE 613 at 15.

42 Admin DE 713.

4 Admin DE 717.

4 Admin DE 713.

4 Admin DE 730.

46 Admin DE 742.
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4

judgment declaring (1) the Shade Structure is part of the realty upon which the Shade
Structure sits, and (2) that AAA, as purchaser of all of Debtor’s rights under the Ground
Lease, is entitled to use of the Shade Structure without interference from NSOP.4’ NSOP
filed an answer and third-party complaint asserting various counterclaims.*® NSOP’s
counterclaims for replevin and claims against Jane Doe Burke were dismissed but not

NSOP’s counterclaims for conversion and unjust enrichment.*

C. The Motions for Summary Judgment

1. The AAA Motion for Summary Judgment

On September 19, 2025, AAA filed a Motion for Summary Judgment and
its Statement of Undisputed Facts (“AAA Facts”).’® AAA argues that, as a matter of law,
the Shade Structure is part of the realty because it satisfies the three-part fixture test.>!
AAA argues that the Shade Structure was intended to be part of the realty because of the
significant integration to the Park, the information sheets prepared by NSOP and
provided to AAA refer to this Shade Structure as “permanent” as opposed to other shade
structures as “semi-perm/relocatable,” and the permit from the City of Mesa describes
this as a permanent structure.’?> AAA argues that welding on the Shade Structure is not
consistent with a temporary structure because dismantling and removal would require
physically cutting the steel.>® Next, AAA argues that the Shade Structure Lease does not
control the characterization of the Shade Structure because it references mechanics’ liens

which can only occur on real property.>* Further, AAA argues the Shade Structure Lease

“7DE 1 at page 9.
“ DE 9 at page 16.
¥ DE 37.

0 DE 59; DE 60.
SI'DE 59 at 10-12.
21d. at 12.

3Id at11.

4 Id. at 13.
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is not a true lease but rather a disguised financing agreement.>> AAA contends the Shade
Structure Lease is a disguised financing agreement because it was not terminable by
Legacy Sports and the purchase option was likely for nominal consideration because of
the “insider-like” relationship of the parties. AAA points to NSOP’s ownership in Legacy
Sports and its initial $1.5 million investment in Legacy Sports prior to the execution of
the Shade Structure Lease.’® AAA suggests that additional evidence of a disguised
financing exists in that, over the Shade Structure Lease term, NSOP was to receive a
return of $772,000 which exceeds the capital costs of $540,000 to acquire and erect the
Shade Structure. AAA contends this financial agreement was designed to supply a
healthy return to NSOP on its Shade Structure investment. AAA notes that NSOP’s Mr.
Kuntz testified that he determined the monthly “lease” rate based on a return of “what
made sense over the five years” Legacy Sports was going to be repaid for the Shade
Structure.’’ Finally, AAA argues that it never reached any pre-Sale agreement with
NSOP regarding the Shade Structure.®

NSOP’s response argues that the Shade Structure Lease is determinative of
the nature of the Shade Structure as personal property because, under the Shade Structure
Lease NSOP retains ownership of the Shade Structure and it is removeable.”
Additionally, NSOP contends objective circumstances surrounding installation and the
Shade Structure Lease execution demonstrate that the Shade Structure was intended to
be removable personal property.®® NSOP argues that its reference to “permanence” in
permitting with the City of Mesa is required for all structures which are to be in place for

over 180-days.%! Moreover, NSOP argues that it is not an insider of Legacy Sports or

S d.

56 DE 60 at 4-5.
5STDE 60-1 at 7-11.
8 DE 59 at 16.

5 DE 68 at 3.

% Jd. at 18.

ol Id. at 20.
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Debtor because NSOP owns less than 20% of Legacy Sports, and, even if heightened
scrutiny is applied, there is no genuine issue of fact that the Shade Structure Lease is a
true lease.?

AAA replied in support of its motion asserting NSOP’s misplaced reliance
on language of the Shade Structure Lease because the Shade Structure Lease
demonstrates that it is part of the real property.®> AAA contends the Shade Structure
Lease was not negotiated as an arms’ length transaction and Mr. Kuntz admitted that the
Shade Structure Lease was structured to receive his desired return over the term, and,
therefore, the Shade Structure Lease is not a true lease but instead constitutes disguised

financing.%*

2. The NSOP Motion for Summary Judgment

NSOP filed its own Partial Motion for Summary Judgment and its
Statement of Undisputed Facts (“NSOP Facts™).%> NSOP argues that, as a matter of law,
the Shade Structure Lease is determinative of the question of whether the Shade Structure
is personal property because under the Shade Structure Lease, NSOP retains ownership
and the Shade Structure Lease requires removal of the Shade Structure at termination. %
In the summer of 2021, Legacy Sports asked Mr. Kuntz to provide financial support for
the Park including purchasing shade structures for which NSOP and Legacy then
negotiated leases.®” NSOP argues that, as a matter of law, the Shade Structure Lease is a
true lease because Legacy Sports is not obligated to purchase the Shade Structure at the

end of the lease term and the purchase option is for the fair market value.® Further, NSOP

2 1d. at 17.

% DE 73 at 4.

% DE 73-1 at 7-10.
% DE 61; DE 62.
% DE 61 at 5.

% DE 62 at 3.

% DE 61 at 9-10.
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argues that estoppel precludes AAA from now asserting that the Shade Structure is a
fixture because it is a position inconsistent with filings before this Court and is
inconsistent with pre-Sale discussions between the Parties.

AAA’s response to NSOP’s Motion for Summary Judgment argues that
NSOP’s objective intention was to permanently affix the Shade Structure because NSOP
repeatedly characterized the Shade Structure as permanent.”” AAA argues that the Shade
Structure Lease was not negotiated at an arm’s length because Mr. Kuntz previously
testified that NSOP and Legacy Sports did not negotiate the monthly payment, only
“talked about” other terms, and did not exchange drafts with Legacy Sports prior to the
Shade Structure Lease execution.”!

NSOP’s reply argues that there is no dispute that Legacy Sports was acting
on behalf of the Debtor and therefore bound the Debtor to the Shade Structure Lease.””

Oral argument on the cross motions for summary judgment was held on
December 1, 2025. At that time, the Parties acknowledged that many facts were
undisputed.” The Parties did not dispute that Legacy Sports was an agent for Legacy
Cares, that the Millers had authority to act for Legacy Sports and, therefore, had authority

to act for Legacy Cares.”

II. JURISDICTION
Pursuant to 28 U.S.C. §§ 1334 and 157(b)(2)(A), (B), (M), (N) and (O), the Court
has jurisdiction over this bankruptcy case and this Adversary Proceeding and the issues

described in this Order. Both Parties agree this Court has jurisdiction to enter final orders

® Id. at 15.

0 DE 68 at 6-7.
1 Id. at 12.
2DE 75 at 9-10.
3 DE 77.

Id.
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III. ISSUES

1. Whether the contract between NSOP and Legacy Sports is a true lease or a
disguised financing agreement.

2. Whether NSOP is an insider of Legacy Sports.

3. Whether a lessor retains priority over conflicting interests where that lessor’s
leased equipment becomes affixed to a third party’s land and the lessor did not
perfect a lien on the leased personal property.

4. Whether the Shade Structure is affixed to and has become a part of the Park’s
realty.

5. Whether AAA is equitably estopped from claiming the Shade Structure is

(a) part of the Park’s real property or (b) is not the subject of a true lease.

IV. THE LAW

A. Summary Judgment Standards

Summary judgment is appropriate only if “the movant shows that there is no
genuine issue as to any material fact and the movant is entitled to judgment as a matter
of law.””® An issue is “genuine” only if there is an evidentiary basis on which a reasonable
fact finder could find in favor of the non-moving party.’” A dispute is “material” only if

78 <

it could affect the outcome of the suit under governing law.”® “[A]t the summary

judgment stage, the judge’s function is not himself to weigh the evidence and determine

5 Complaint (DE 1) at § 6 and Answer (DE 12) at page 12 lines 16-19 and page 16 § 13.

76 Fed. R. Civ. P. 56 as incorporated by Fed. R. Bankr. P. 7056 in adversary proceedings.

"7 In re Marciano, 459 B.R. 27, 51 (9th Cir. B.A.P. 2011) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248 (1986)).

8 Id. at 52.
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the truth of the matter but to determine whether there is a genuine issue for trial.””

On a motion for summary judgment a “party may object that the material cited to
support or dispute a fact cannot be presented in a form that would be admissible in
evidence.”® In the Ninth Circuit, the court does “not focus on the admissibility of the
evidence's form. We instead focus on the admissibility of its contents.”®! At the summary
judgment stage, a court may review the contents of a document and determine whether
the document appears to be “sufficiently genuine.”®? “Where the parties file cross-
motions for summary judgment, the court must consider each party's evidence, regardless

under which motion the evidence is offered.”®

B. Discerning Intent in Contracts Governed by Arizona Law

“Where the intent of the parties is expressed in clear and unambiguous language,
there is no need or room for construction or interpretation and a court may not resort
thereto.”® When a contract is not clear and unambiguous, the Court must interpret the
meaning of words in the contract. “The primary and ultimate purpose of interpretation is
to discover the intent and to make it effective.”® Even where a court is inclined, at first
blush, to think contract’s language is unambiguous, evidence surrounding the purpose of

the contract and parties’ intention behind the contract may reveal an intention of the

" In re Barboza, 545 F.3d 702, 707 (9th Cir. 2008) (citing Anderson, 477 U.S. at 249).

8 Fed. R. Civ. P. 56.

81 Fraser v. Goodale, 342 F.3d 1032, 1036-37 (9th Cir. 2003); see also Block v. City of Los Angeles, 253 F.3d 410,
418-19 (9th Cir. 2001) (“To survive summary judgment, a party does not necessarily have to produce evidence in a
form that would be admissible at trial, as long as the party satisfies the requirements of Federal Rules of Civil
Procedure 56.”); see also Fed. Deposit Ins. Corp. v. N.H. Ins. Co., 953 F.2d 478, 485 (9th Cir. 1991) (“the
nonmoving party need not produce evidence in a form that would be admissible at trial in order to avoid summary
judgment.”)

82 Las Vegas Sand, LLC v. Nehme, 632 F.3d 526, 533 (9th Cir. 2011) (citing Orr v. Bank of Am., NT & SA, 285 F.3d
764, 778 (9th Cir. 2002)).

8 Las Vegas Sand, 632 F.3d at 533 (citing Fair Hous. Council v. Riverside Two, 249 F.3d 1132, 1136 (9th Cir.
2001)).

8 Goodman v. Newzona Investment Co., 421 P.2d 318, 320 (Ariz. 1966).

8 Taylor v. State Farm Mut. Auto. Ins. Co., 854 P.2d 1134, 1138 (Ariz. 1993) citing 3 Corbin On Contracts § 572B,
at 421 (1992 Supp.).
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parties that does not square with court’s initial reading of the contract. As the Arizona
Supreme Court points out, a court’s primary objective is to “enforce the contract as
intended by the parties. Consequently, although relevant, contract ambiguity is not the
only linchpin of a court's decision to admit parol evidence.”®® The Arizona Supreme
Court has also noted “[a] contract should be read in light of the parties' intentions as
reflected by their language and in view of all the circumstances.”®’ Further, the
Restatement of Contracts tells us “[w]hen interpreting an agreement, the court may

always consider the surrounding circumstances.”%?

C. True Lease vs. Disguised Financing Agreement

Determining whether an agreement is a true lease or a disguised financing
agreement is governed by state law.®® AR.S. § 47-1203, modeled after UCC § 1—
203, provides that “whether a transaction in the form of a lease creates a lease or security
interest is determined by the facts of each case.”®® [T]he party challenging the lease bears
the burden of proving that they are something else.”®' A transaction in the form of a lease
creates a security interest if the lease is not subject to termination by the lessee, the lease
consideration is an obligation for the term of the lease, and one of four conditions is
met.”? The four conditions set forth in A.R.S. § 47-1203(B) are:

1. The original term of the lease is equal to or greater than the
remaining economic life of the goods;

2. The lessee 1s bound to renew the lease for the remaining economic
life of the goods or is bound to become the owner of the goods;

8 Taylor at 1140.

87 Smith v. Melson, Inc., 659 F.2d 1264, 1266 (Ariz. 1983).

88 Restatement (Second) of Contracts § 212 (1981).

8 Butner, 440 U.S. at 54.

%0 AR.S. § 47-1203(A); In re Phoenix Equip. Co., Inc., No. 2:08-BK-13108-SSC, 2009 WL 3188684, *7 (Bank.
D. Ariz. Sept. 30, 2009).

o' In re Purdy, 763 F.3d 513, 517 (6th Cir. 2014) (applying Arizona law); see also In re Phoenix Equip. Co., Inc.,
2009 WL 3188684 at *7.

2 AR.S. § 47-1203(B).

:24-ap-00062-DPC Doc 78 Filed 02/124% Entered 02/12/26 16:59:24 Desc
Main Document  Page 13 of 35




B NS \V

N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case

I+

3. The lessee has an option to renew the lease for the remaining
economic life of the goods for no additional consideration or for nominal
additional consideration on compliance with the lease agreement; or

4. The lessee has an option to become the owner of the goods for no
additional consideration or for nominal additional consideration on
compliance with the lease agreement.

Under A.R.S. § 47-1203(c), a “transaction in the form of a lease does not create a
security interest merely because” one of the following circumstances are present:

1. The present value of the consideration the lessee is obligated to
pay the lessor for the right to possession and use of the goods is
substantially equal to or is greater than the fair market value of the goods
at the time the lease is entered into;

2. The lessee assumes risk of loss of the goods;

3. The lessee agrees to pay, with respect to the goods, taxes,
insurance, filing, recording or registration fees or service or maintenance
costs;

4. The lessee has an option to renew the lease or to become the
owner of the goods;

5. The lessee has an option to renew the lease for a fixed rent that is
equal to or greater than the reasonably predictable fair market rent for the
use of the goods for the term of the renewal at the time the option is to be
performed; or

6. The lessee has an option to become the owner of the goods for a
fixed price that is equal to or greater than the reasonably predictable fair
market value of the goods at the time the option is to be performed.®?

Arizona law defines nominal consideration as “less than the lessee's reasonably
predictable cost of performing under the lease agreement if the option is not exercised.”**
Additional consideration is not nominal when the lessee’s purchase price option “is stated
to be the fair market value of the goods determined at the time the option is to be

performed.”®® Arizona cases have created a “Bright-Line Test” to determine whether a

lease is not true lease. The Bright-Line Test states that a lease is not a true lease if the

% AR.S. § 47-1203(C).
9% AR.S. § 47-1203(D).
% A.R.S. § 47-1203(D).
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lease “is not terminable by the lessee and one or more of the enumerated conditions is
present.”® Again, those “enumerated conditions” are:

1. The original term of the lease is equal to or greater than the
remaining economic life of the goods;

2. The lessee is bound to renew the lease for the remaining economic
life of the goods or is bound to become the owner of the goods;

3. The lessee has an option to renew the lease for the remaining
economic life of the goods for no additional consideration or for nominal
additional consideration on compliance with the lease agreement; or

4. The lessee has an option to become the owner of the goods for no
additional consideration or for nominal additional consideration on
compliance with the lease agreement.

If the Bright Line Test is satisfied, “then the contract is a per se security agreement
and the court’s analysis may conclude.”®’

If a contract does not meet the Bright-Line Test, courts continue the analysis under
the “Economics-of-the-Transaction Test” to determine whether a contract is a true
lease.”® Most courts have focused on “whether the facts reflect that the lessor has retained
a ‘meaningful residual interest’ in the goods.”® “In determining whether the lessor has
retained an economically meaningful residual interest in the goods, courts must look to
the economic effect of the purported lease agreement, rather than the intent of the
parties.” 1% “The precise contours of the Economics-of-the-Transaction Test are rather
unclear, but courts have largely focused upon two particular factors: (1) whether the lease

contains a purchase option price that is nominal; and (2) ‘whether the lessee develops

equity in the property, such that the only economically reasonable option for the lessee

% In re Phoenix Equip. Co., Inc., 2009 WL 3188684 at *7.

7 Id.

9B Id. at *10 (citing In re WorldCom, Inc., 339 B.R. 56, 69 (Bankr. S.D.N.Y. 2006)); In re Purdy, 763 F.3d at 520.
9 In re Phoenix Equip. Co., Inc., 2009 WL 3188684 at *7; In re Purdy, 763 F.3d at 520 (“The ultimate question for
us, however, is whether Sunshine kept a meaningful reversionary interest in the cattle herd which was the basis of
the lease.”).

100 1d ; see also In re ODS Components, Inc., 292 B.R. 313, (Bankr. S.D. Ohio 2002).
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is to purchase the goods.””!! Courts have looked at the cost of removal and whether
return of equipment is economically reasonable.!?> Courts have determined that these
factors are not limiting and may be redundant to parts of the Bright-Line Test.!%® The
analysis of the “fair market value or cost of performing under the lease agreement must
be determined with reference to the facts and circumstances at the time the transaction is
entered into.” %4

The Sixth Circuit analyzed Arizona law in Purdy and held that cattle herd lease
agreements were true leases because debtor did not have an option to acquire the leased
cattle “whether for nominal price or otherwise.”!% The court in Phoenix Equipment held
that, although the Bright Line Test was not met, “leases” were disguised financing
agreements where the parties (1) entered an arbitrary amount for the repurchase option,
(2) the price was low enough the debtor had no real economic choice but to purchase the
subject equipment if that party were to remain in business, (3) the debtor approached the

lender to obtain operating capital, and (4) because of the closeness of the parties’

relationship prior to execution of the lease agreements. %

D. When Does a Party Become an Insider of the Debtor?
AAA argues NSOP was an insider of the Debtor and, therefore, NSOP’s “lease”
of the Shade Structure bears heightened scrutiny due to the closeness of the parties’

relationship. The Bankruptcy Code tells us that an “insider includes”...an “affiliate, or

01 In re Purdy, 763 F.3d at 520 (quoting In re Phoenix Equip., 2009 WL 3188684 at *10); see also 4 White,
Summers & Hillman, Uniform Commercial Code § 30-3(d).

192 In re Kentuckiana Medical Center LLC, 455 B.R. 694 (Bankr. S.D. Ind. 2011); In re Gateway Ethanol, LLC,
415 B.R. 486 (Bankr. D. Kan. 2009).

193 In re Phoenix Equip., 2009 WL 3188684 at *10; see also In re WorldCom, Inc., 339 B.R. at 72.

104 A R.S. § 47-1203(D); see also In re Phoenix Equip. Co., Inc., 2009 WL 3188684 at *7; White, supra note 63,
at 9 (“When the parties sign the contract and become bound, they have either made a lease or a security agreement.
That agreement is based upon their present judgments about values, useful life, inflation, risk of non-payment, and
other matters.... Foresight not hindsight controls.”).

195 In re Purdy, 763 F.3d at 520.

196 In re Phoenix Equip., 2009 WL 3188684 at *10.
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insider of an affiliate as if such affiliate were the debtor.”!%” A party may be an Affiliate
if it is an “entity that operates the business or substantially all of the property of the debtor
under a lease or operating agreement” or an entity that owns “20 percent or more of the
outstanding voting securities of the debtor.”'%® Although the Code enumerates certain
scenarios where a party becomes an insider of the debtor, the Supreme Court reasoned
that the Code’s list is nonexhaustive due to § 101(31)’s use of the term “includes.”!?

In the Ninth Circuit, there are two conditions that must be met to determine
whether a party is a non-statutory insider: “(1) the closeness of its relationship with the
debtor is comparable to that of the enumerated insider classifications in [the Code], and
(2) the relevant transaction is negotiated at less than arm's length.”''° Simply finding that
the creditor and debtor share a close relationship is not enough for a court to assign non-
statutory insider status. The court must conduct a fact-intensive analysis using the two-
step framework.!!! Control and access to information potentially show insider status but
are not required.''?> An arm’s length transaction is (1) a transaction between two unrelated
and unaffiliated parties, or (2) a transaction between two parties, however closely related
they may be, conducted as if the parties were strangers, so that no conflict of interest
arises.!!3

The Ninth Circuit has not ruled directly on the effect of parties’ relationships in
connection with leases entered into between a debtor and an insider. However, the
District Court for the Middle District of Florida determined that heightened scrutiny was
required when analyzing a debtor’s assumption of leases under 11 U.S.C. § 365 where

the lessor had “some connection with the Debtor/tenant.” That court determined that,

107 11 U.S.C § 101(31).

108 11 U.S.C § 101(2).

109°U.S. Bank Nat. Ass'n ex rel. CWCapital Asset Mgmt. LLC v. Vill. at Lakeridge, LLC, 583 U.S. 387 (2018).
19 1 re Village at Lakeridge, LLC, 814 F.3d 993, 1001 (9th Cir. 2016).

" 1d. at 1001-02.

12 1d. at 1001-02.

113 Black's Law Dictionary (10th ed. 2014); Vill. at Lakeridge, 583 U.S. at 398.
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although most case law regarding heightened scrutiny involved the sale of a debtor’s
assets so “it is not even clear that the law requires heightened scrutiny,” in the case of a
debtor seeking to assume an insider lease, “it was nevertheless prudent for the
Bankruptcy Court to look closely at the assumption.”!''* Even under greater scrutiny, that
court held that the assumption of the lease under § 365 of the Bankruptcy Code was in

the best interest of the estate.!!®

E. Priority of Leased Fixtures

Although not discussed by the Parties, the Court notes that Arizona law contains
rules for the priority of a lessor’s interest in a leased fixture. “[A] lease may be of goods
that are fixtures or may continue in goods that become fixtures.”!'® “Even though the
lease agreement does not create a security interest, the interest of a lessor of fixtures,
including the lessor's residual interest, is perfected by filing a financing statement as a
fixture filing.”!!'” If an item is determined to be part of the realty as a fixture, the “interest
of a lessor of fixtures, whether or not perfected, has priority over the conflicting interest
of an encumbrancer or owner of the real estate” if certain circumstances are present:

1. The fixtures are...readily removable equipment that is not
primarily used or leased for use in the operation of the real estate...and
before the goods become fixtures the lease contract is enforceable;

2. The conflicting interest is a lien on the real estate obtained by
legal or equitable proceedings after the lease contract is enforceable;

3. The encumbrancer or owner has consented in writing to the lease
or has disclaimed an interest in the goods as fixtures; or

4. The lessee has a right to remove the goods as against the
encumbrancer or owner. If the lessee's right to remove terminates, the
priority of the interest of the lessor continues for a reasonable time. !

114 74 at 866.

115 Id

116 ARS. § 47-2A309(B).
17 ARS. § 47-2A309(D).
118 AR.S. § 47-2A309(E).
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F. Personal Property as a Fixture

Although § 541 of the Bankruptcy Code addresses what constitutes property of a
bankruptcy estate, courts rely on state law to determine the nature and extent of the
debtor's, and thus the estate's, interest in property as of the commencement of the case
including whether an item is a fixture.!!” Arizona law applies to the facts in this
Adversary Proceeding.'?® In Arizona, “[g]oods are ‘fixtures’ when they become so
related to particular real estate that an interest in them arises under real estate law.” ! To
determine whether an item is a fixture, Arizona courts first look to whether there exists
“an agreement between the parties which would otherwise determine the character of the
item.”!?? In the absence of an agreement, for chattel to become a fixture, three elements
must be met: “[t]here must be an annexation to the realty or something appurtenant
thereto; the chattel must have adaptability or application as affixed to the use for which
the real estate is appropriated; and there must be an intention of the party to make the
chattel a permanent accession to the freehold.”!?* Of the three elements, courts “give
greater consideration to the intention of the parties.”!?* Courts “must look to objective
manifestations” of the intent of the parties who affixed the item.!?

Whether an item “is a fixture or remains personalty depends upon the facts and
circumstances attending each particular case, the relationship between the parties and the
application of the test (aforesaid) as to annexation, adaptability and intention.” 2 “[I]n

dealing with a landlord and tenant it has been held that, when a tenant affixes chattels to

19 See generally Butner v. United States, 440 U.S. 48, 54 (1979); see also Commissioner v. Skaggs, 122 F.2d 721
(5th Cir.1941), cert. denied, 315 U.S. 811 (1942).

120 DE 60, pg. 48 of the Shade Structure Lease. See also DE 60, pg. 169 "Legacy is a nonprofit corporation duly
incorporated...under the laws of the State of Arizona," and DE 60, pg. 199 "This Bill of Sale shall be governed by,
interpreted under, and construed and enforceable in accordance with, the laws of the State of Arizona."

2L AR.S. § 47-2A309(A)(1).

12 Voight v. Ott, 86 Ariz. 128, 133 (1959).

123 Fish v. Valley Nat. Bank of Phoenix, 64 Ariz. 164, 170 (1946) (citing 36 C.J.S., Fixtures, § 1, p. 892); Voight, 86
Ariz. at 134; City of Phoenix v. Linsenmeyer, 78 Ariz. 378, 380 (1955).

124 Voight, 86 Ariz. at 134.

125 Murray v. Zerbel, 159 Ariz. 99, 101 (Ct. App. 1988).

126 Voight, 86 Ariz. at 134.
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the owner's realty, the presumption is that it is for temporary purposes and, absent an
agreement to the contrary, he has the right to remove the same if it can be done without
damage to the realty.”!?’ “Merely affixing personal property to real estate may or may
not cause it to become a fixture of the realty. However, if it becomes a fixture, then it
belongs to the landlord after the lease term ends.” !

In Linsenmeyer, the Arizona Supreme Court held that piping installed within and
beneath temporary housing did not become fixtures because the lease required removal
of the housing at termination, mandated restoration of the land, and made clear that the
sewer and water connections were intended for temporary use with the temporary
housing. '

In Murray, despite arguments that a mobile home was personalty because it could
be moved, the Arizona Court of Appeals determined that the important fact was “a great
deal of work would be required before this mobile home could be moved,” and the ability
to move the mobile home was not conclusive to the home’s nature.'3? Instead the Murray
court held that the objective intent of the parties to permanently affix the home was
evidenced by the “total effect” of a permanently integrated home where the tires, wheels,
and axles had been removed, cement slabs poured in the front and back, porch roofs
installed, and establish planters were present. !3!

In Hager, a tenant who affixed security cameras to real property of the landowner
claimed that the cameras were his personal property. The District Court found that the

tenant’s ownership claims were insufficient for a finding that it was personal property

127 Linsenmeyer, 78 Ariz. at 380; see also Fish, 64 Ariz. at 170 (holding that the conditional character of a sale of
equipment was evidence of intention that equipment should not become part of the real property which the buyer
did not own and over which that buyer only held an easement).

122 ABCDW LLC v. Banning, 241 Ariz. 427, 433 (Ct. App. 2016) (citing Fish, 64 Ariz. at 170); see also Hager v.
Rodbell, No. CV10-2748-PHX-DGC, 2012 WL 5499844 (D. Ariz. Nov. 13, 2012) (holding that tenant installed
cameras were fixtures because tenant did not show evidence of intent to remove them from landlord’s property).
129 Linsenmeyer, 78 Ariz. at 380.

30 Murray, 159 Ariz. at 102.

B Murray, 159 Ariz. at 101-102.
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when they were annexed, adapted, and there was no evidence presented of an intent to

remove the cameras from the property. '3

G. Equitable Estoppel

Estoppel is a legal doctrine that prevents unfairness. Arizona courts traditionally
look to three elements in determining whether to apply equitable estoppel: “(1) the party
to be estopped commits acts inconsistent with a position it later adopts; (2) reliance by
the other party; and (3) injury to the latter resulting from the former's repudiation of its
prior conduct.”!3 The “party claiming the estoppel must have relied on its adversary's
conduct ‘in such a manner as to change his position for the worse.””!3* The “reliance
must have been reasonable in that the party claiming the estoppel did not know nor should
it have known that its adversary's conduct was misleading.”' In Valencia, a letter from
a Department of Revenue tax analyst to the effect that transportation charges were not
subject to tax was “sufficient at best to create a genuine issue that the state had acted and

taken a position inconsistent with its later claim.”!3¢

V.  ANALYSIS

A. Were Kuntz and NSOP Insiders of Legacy Sports and Debtor?

Although it is undisputed that NSOP’s ownership interest in Legacy Sports does
not rise to the 20% necessary to be considered an “affiliate” under the Code, there are
many facts regarding the closeness and interactions of NSOP, Kuntz and Legacy Sports.

Moreover, it is undisputed that Legacy Sports is an affiliate of the Debtor. The

132 Hager, 2012 WL 5499844 at *3.

133 Valencia Energy Co. v. Arizona Dep't of Revenue, 191 Ariz. 565, 579 (1998).

13% Heckler v. Cmty. Health Servs. of Crawford Cnty., Inc., 467 U.S. 51, 59 (1984) (quoting 3 J. Pomeroy, Equity
Jurisprudence § 805, p. 192 (S. Symons ed. 1941)).

135 Id.; see also Valencia Energy, 191 Ariz. at 580 (“Were it clear that the business operations in question were
subject to tax, Valencia could not in good faith assert reliance on an erroneous Department interpretation.”).

136 Valencia Energy, 191 Ariz. at 579.
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Bankruptcy Code is clear that an insider of an affiliate is also an insider of the Debtor.
NSOP maintains it did not have any control over the operations, management, or day-to-
day decision making of Legacy Sports that would give rise to insider status. However,
NSOP discloses that Legacy Cares discussed the lack of funding and need for additional
support due to construction budget shortfalls which granted NSOP access to Debtor’s
inside confidential information. Kuntz was the Park’s architect. His company, NSOP,
invested millions of dollars in the Park, owned 9% of Legacy Sports and acquired golf
carts and shade structures for the Park when asked to do so by one of Debtor’s principals.
This Court finds NSOP was a nonstatutory insider of Legacy Sports, so NSOP was also

an insider of the Debtor.

B. True Lease or Disguised Financing?
As the party refuting the Shade Structure Lease as a true lease, AAA bears the
burden of establishing facts supporting the proposition that the Shade Structure Lease is

a disguised financing agreement.

1. The Bright-Line Test

Employing Arizona’s Bright-Line Test, the Court holds that the first step
is met because the Parties agree that the Shade Structure Lease was not terminable by
Legacy Sports as lessee. Therefore, for the Shade Structure Lease to not be a true lease,
one of four conditions must be present, namely:

1. The original term of the lease is equal to or greater than the
remaining economic life of the goods;

2. The lessee is bound to renew the lease for the remaining economic
life of the goods or is bound to become the owner of the goods;
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3. The lessee has an option to renew the lease for the remaining
economic life of the goods for no additional consideration or for nominal
additional consideration on compliance with the lease agreement; or

4. The lessee has an option to become the owner of the goods for no
additional consideration or for nominal additional consideration on
compliance with the lease agreement.

As to the first condition, all agree the useful life of the Shade Structure is
longer than the term of the Shade Structure Lease. This first condition has not been
satisfied.

The second condition focuses on whether the lessee is bound to renew the
Shade Structure Lease for the remaining economic life of the Shade Structure or is bound
to become the owner of the Shade Structure. All agree the answer to both of these
questions is no. The Shade Structure Lease does not require renewal of the Lease nor is
the lessee obligated to acquire the Shade Structure. This second condition has not been
satisfied.

The third condition looks to whether the lessee has an option to renew the
lease for the rest of the economic life of the Shade Structure for no consideration for a
nominal amount. The Shade Structure Lease has no such procedure. The third condition
is not satisfied.

The Parties’ arguments, on the question of whether the Shade Structure
Lease is a true lease, focus on the fourth condition, namely whether the lessee has an
option to acquire the Shade Structure for little or no consideration. AAA contends that
the Shade Structure Lease itself supports its contention that only nominal consideration
is required for the lessee to acquire the Shade Structure at the end of the Shade Structure

Lease term. That language is as follows:

Lessee may elect to purchase the structure after the initial
lease term. Purchase price shall be at fair market value, which
shall be determined and agreed upon by both the Lessor and
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the Lessee.'?’

What happens if the Parties cannot come to a buyout price? The Shade Structure Lease
is silent on this point but it does arm the lessee with considerable leverage especially
since the typical buyout term would require payment of a fair value, not to negotiate a
fair value.

AAA contends that, as Legacy Sport’s affiliate, NSOP would naturally
require that the lessee pay little or nothing to NSOP to require the Shade Structure at the
end of the Shade Structure Lease. But it is not only the closeness of their relationship that
leads AAA to say NSOP would require only nominal consideration at the end of the
Shade Structure Lease term. AAA also points to the fact that the financial structure of
this “lease” was such that NSOP was to be fully compensated under the Shade Structure
Lease for both NSOP’s costs to acquire the Shade Structure plus the rate of return desired
by Mr. Kuntz, principal of NSOP. AAA argues NSOP’s claim should be fully satisfied
upon full payment of the “lease” so, as an insider of Debtor and Legacy Sports, NSOP
would not and should not expect to be paid any more than token consideration by the
lessee at the conclusion of the term of the Shade Structure Lease. '*

NSOP contends that the purchase option requires payment of the fair
market value of the Shade Structure. Because additional consideration is not nominal
when the purchase price is “stated to be the fair market value of the goods determined at
the time the option is to be performed,” NSOP contends AAA has not met its burden for
a finding under the Bright-Line Test.

This Court finds that, because the Shade Structure Lease requires some

level of negotiation on the buyout price and that the negotiated price may or may not be

137 Shade Structure Lease, DE 63, Ex. 101, pg. 3.

138 The Court notes with interest that an email exchange between the Parties refers to the “Total Loan Amount”
owed to NSOP as $772,080. See DE 63 at Exhibit 119, page 3. It appears this quoted language comes from an email
sent from NSOP counsel to Miller Buckfire during the initial negotiations. See DE 63, Exhibit 117.
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nominal, AAA has failed to present facts which conclusively demonstrate this negotiated
price would necessarily be nominal. The Bright-Line Test has not been satisfied by AAA.

The Shade Structure Lease is not a per-se security agreement.

2. The Economics-of-the-Transaction Test

Because the Shade Structure Lease does not satisfy the Bright-Line Test,
the Court must continue its analysis under the Economics-of-the-Transaction Test to
determine whether NSOP retained a meaningful residual interest in the Shade Structure.
This Court agrees with other courts that the Economics-of-the-Transaction Test is not
limited to the discussion of a nominal purchase price or development of equity in the
goods.

NSOP notes that Legacy Sports informed Mr. Kuntz of financial shortfalls
in the Park’s construction budget and asked him to provide financial support for the Park
through the purchase of equipment and shade structures.'*° Following this request, NSOP
was created to support the Park. Legacy Sports’ need for financing is similar to the lessee
in Phoenix Equipment where a borrower approached a lender to obtain operating capital
and the parties ultimately entered into “leases.” In Phoenix Equipment the court held that
the leases were sophisticated financing agreements rather than leases. Legacy Sports
wanted various shade structures installed at the Park but lacked the financing to make
that happen. Like the borrower in Phoenix Equipment, Legacy Sports approached
Mr. Kuntz to supply the financial strength necessary to acquire the golf carts and shade
structures.

AAA notes Mr. Kuntz’s testimony demonstrates that Legacy Sports did not

negotiate the monthly rate, only “talked about” other terms, and did not exchange “lease”

139 Although AAA objects to the admissibility of this portion of Mr. Kuntz’s testimony, the contents would be
admissible even if the form is not.
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drafts with NSOP. AAA contends this lack of arms-length meaningful negotiation is
evidence that Legacy Sports simply accepted Mr. Kuntz’s terms and, therefore, this was
not a true lease transaction between the parties.

Mr. Kuntz also testified that he determined the monthly rate by analyzing
the return that made sense over the term of the Shade Structure Lease. AAA highlights
that NSOP was to make a profit of approximately $232,000 during the term, a return on
its investment of almost 43 percent over the life of the Shade Structure Lease. The mere
fact that the consideration to be paid to NSOP under the Shade Structure Lease is greater
than the fair market value at the time the Shade Structure Lease was executed is not
conclusive of whether this agreement was a disguised financing agreement. '4* However,
it is clear to the Court that the payment structure and the 40% + investment return to
NSOP contemplated in the Shade Structure Lease was yet another investment return
sought by Mr. Kuntz, an insider of Legacy Sports. The monthly Shade Structure Lease
term was priced in such a way as to satisfy NSOP’s desired return on this particular
investment. This shows that NSOP’s planned economics of the Lease were to fully
compensate NSOP over the term of the Shade Structure Lease.

The facts presented here vary considerably from those in Purdy where the
lessee did not have an option at any price to purchase the leased herd. Unlike Phoenix
Equipment, where the purchase prices were always 10% of the original price regardless
of equipment age, here there is not a stated buyout rate or estimate. Rather, under the
Shade Structure Lease, NSOP and the lessee were supposed to agree on a fair market
buyout price if the lessee wanted to keep the Shade Structure. Either side could hold out
on that price decision. That may have been unlikely because the lessee, through the entire
term, would have already paid back NSOP’s acquisition and installation costs together

with a 40% + return on NSOP’s investment. As an insider of Legacy Sports, the lessee

140 See A.R.S. § 47-1203(C)(1).

:24-ap-00062-DPC Doc 78 Filed 02/12%%5 Entered 02/12/26 16:59:24 Desc
Main Document  Page 26 of 35




B NS \V

N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case

I+

might rightly expect (and so might NSOP) that NSOP had received its just rewards
relative to the Shade Structure. This is particularly true where NSOP now estimates that
the cost of removal and return of the Shade Structure is in excess of $60,000.

No lease draft revisions were exchanged by the Parties.'*' No terms were
apparently negotiated. No tax implications for either party were apparently considered. !
NSOP disputes the lack of negotiation on the Lease and claims that Michael Baggett,
legal counsel for Legacy Sports, negotiated and adjusted terms on behalf of Legacy. This
contention, however, is not borne out in the record. The Court is persuaded the Shade
Structure Lease was not negotiated at arm’s length. Legacy Sports’ counsel was given a
draft of the Shade Structure Lease but there is no evidence that he discussed the lease
terms or made any changes or whether he was given this draft because he could quickly
get the Shade Structure Lease signed by Chad Miller. In short, there is no evidence that
the Shade Structure Lease was negotiated at all. Rather, Mr. Kuntz bought and installed
the Shade Structure for approximately $540,000,'# had the vendor send him the vendor’s
form agreement (complete with the vendor’s logos) and then filled in the names of NSOP
and Legacy Sports as well as the terms dictated by Mr. Kuntz’s desired rate of return. It
happened this easily for NSOP because its owner and NSOP were insiders of Legacy
Sports and the Debtor.

Even though this Court finds Kuntz and NSOP were insiders of Legacy
Sports and the Debtor and even though the Court finds the Shade Structure Lease was

not negotiated at arm’s length (in fact, not negotiated at all), the Court will not grant

141 DE 60, Exhibit 1, pg. 9 of 58.

142 For example, a lease payment received by a lessor is income to the lessor and a deductible expense to the lessee.
However, a loan repayment is income to the “lessor” only to the extent of interest received but not principal
repayments. The lessor might be able to take a depreciation expense but the “lessee” would likely be the one taking
the depreciation expense if this was a sale and loan transaction. There may have even been an investment tax credit
involved in the acquisition of this Shade Structure. Hundreds of thousands of dollars were at stake in this transaction
yet there were apparently no discussions regarding the tax benefits or treatment in this deal. Why? Because the
lessor and lessee were insiders of one another.

143 See DE 60, Exhibit 1, pg. 20 of 58.
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summary judgment on the “true lease” issue because there are genuine issues of material
facts concerning what the residual buyout price was to be for the Shade Structure and
because the hefty rate of return calculated for NSOP within the Shade Structure Lease is
not, in and of itself, enough to cause this Court to conclude that the end of lease buyout
would necessarily be for a nominal amount or no amount. The Court finds AAA, in its
Motion for Summary Judgment, has not carried its burden of proving whether the Shade

Structure Lease is a disguised financing.

C. Is the Shade Structure Affixed to the Real Property or is it Portable
Personal Property?

Since the Court is not granting summary judgment on the true lease versus
financing agreement issue, the most pressing question between the Parties is whether the
Shade Structure has become so related to the realty that it is now a fixture. The first step
in a fixture analysis is to determine whether there is an agreement that determines the
character of the item. It is undisputed that the Shade Structure Lease does not explicitly
characterize the Shade Structure as real or personal property. The Parties dispute whether
the Shade Structure Lease is an agreement that implicitly characterizes the nature of the
Shade Structure. NSOP argues that the language in the Shade Structure Lease regarding
the retention of ownership by NSOP and the removal of the Shade Structure is
determinative that the Shade Structure is removeable personal property. AAA relies on
language in the Lease which prevented Legacy Sports from performing work that would
potentially allow for mechanics’ and materialmens’ liens to attach to the Shade Structure
without NSOP’s consent. AAA contends this language is determinative that the Shade
Structure is part of the realty because there would be no other reason for the Shade
Structure Lease to contain such language. The Shade Structure Lease, therefore, contains
phrasing that could support either interpretation. This Court finds that the Shade Structure
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Lease does not explicitly (or definitively implicitly) characterize the Shade Structure as
personal or real property. Because there is not an agreement that conclusively determines
the nature of the Shade Structure, the Court must look to the three-part fixture analysis
employed by Arizona state courts, namely the elements of adaptation and intent.

The first element of a fixture determination is whether the structure is annexed to
the real property. The Parties do not dispute that the Shade Structure is bolted to the
cement, connected to electric panels, and connected to a fire suppression system. In light
of this significant attachment of the Shade Structure to the realty, the Court finds that
there is no genuine issue of material fact as to whether the first element of “annexation”
has been met.

The second element for fixture determination is whether the structure has
“adaptability or application as affixed to the use for which the real estate is appropriated.”
There is not a genuine dispute as to whether the Shade Structure is adapted to use in the
Park. The Shade Structure Lease was designed and erected to cover the championship
pickleball court and spectator arena. The value of the championship stadium is closely
related to the shade this structure provides so the Park could host elite matches in sunny
weather. NSOP attempts to distinguish this element by the inclusion of facts related to
past usage of the Shade Structure before being deployed at the Park, but the record
reflects that the Shade Structure was modified to fit this Park’s location and purpose.
Because the Shade Structure has application to the championship pickleball court that is
integral to the realty and the Park, the Court finds that there is no genuine issue of material
fact as to whether the second element of “adaptation” is met.

The third element of “intent” is the most important under Arizona’s fixture law.
While not conceding the elements of annexation and adaption, even NSOP’s counsel
acknowledges the main issue in this Court’s fixture analysis is the third element of intent.
The Court agrees that “intent” is the principal ground of dispute between the Parties. The
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parties have not cited nor has this Court found an Arizona court squarely on point which
analyzes the objective intent required of an equipment lessor who leases an item to a
lessee who incorporates the item into real property which is the subject of a long-term
ground lease, much less where the lessor is an insider of the lessee.

The Parties agree that documentation provided to the City of Mesa regarding city
permitting refers to the Shade Structure as “permanent.” However, NSOP contends that
structures intending to be in place for over 180 days require this language. NSOP argues
that since, under the Shade Structure Lease terms, the Shade Structure was to remain on
the real property for a minimum term of 5 years, NSOP had to seek a City of Mesa
“permanent” structure permit. NSOP also points to requirements of the International
Building Code which indicate that, while permitting as “permanent” is likely not
conclusive of intent relative to the permanency of the structure, it may be probative
evidence of permanence. Nevertheless, the Court finds this permit is a strong signal that
the Shade Structure was recognized by the Parties (and the City of Mesa) to be a
permanent fixture.

The Parties do agree that, under the terms of the Shade Structure Lease, NSOP has
to retain ownership of the Shade Structure. NSOP argues that retained ownership shows
NSOP’s objective intent to not permanently affix the Shade Structure to the land. NSOP
submits testimony from NSOP’s owner, Mr. Kuntz supporting NSOP’s claimed
ownership of the Shade Structure. Specifically, Mr. Kuntz testified that “[a]s provided
for in these leases, I understood and we agreed that the shade structures, including the
Pickleball Canopy, would all remain NSOP property throughout the term of the lease and
that the structures would be disassembled, removed, and returned at the end of the leases
at Legacy Sports’ expense.”'** This testimony, however, was elicited long after the Shade

Structure Lease was executed and at a time when the permanence of the Shade Structure

144 Declaration of Mike Kuntz, DE 63, pg. 6.
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was squarely an issue that could lead to a determination that it was incorporated into the
land. Like the tenant in Hager who asserted ownership of affixed cameras, intent to
remove the personal property from the real property must be shown. In Mr. Kuntz’s 2021
emails he indicated the intention was to engineer the Shade Structure as permanent. Of
course, Mr. Kuntz also expressed apprehension regarding the City of Mesa permitting as
a permanent structure.

The Parties agree that the Shade Structure Lease language requires removal of the
Shade Structure. NSOP argues that the presence of this removal language likens it to the
lease in Linsenmeyer, where that lease required removal of the temporary housing and
the plumbing between the housing and the in-ground plumbing. Under those facts, the
court in Linsenmeyer found the plumbing to be personal property, not a fixture. The
circumstances between the parties here are distinguishable from the temporary housing
in Linsenmeyer because in Linsenmeyer the party placing the plumbing between the
ground and the housing did so to make the admittedly temporary housing functional
during the term of this temporary use. Here, there is removal language in the Shade
Structure Lease, but under the Ground Lease, Debtor, and Legacy Sports did not have
carte blanche authority to remove structures or canopies from the Park. During the term
of the Ground Lease, Debtor had the ability to alter or remove “Improvements” (which
explicitly includes structures and canopies) without written consent of Pacific Proving
but only when doing so would not decrease the fair market value of the realty. The
Ground Lease also requires that all structures and canopies are to remain on the Park and
become Pacific Proving’s property free and clear of claims by or through Debtor at
termination of the Ground Lease. Due to the size, cost and anchoring of the Shade
Structure to the Park, the Court finds the Debtor (and now AAA) would need Pacific
Proving’s consent to remove the Shade Structure during the term of the Ground Lease
and, at the termination of the Ground Lease, this Shade Structure was required to remain
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free of other interests unless Pacific Proving requested or permitted its removal.

Most significantly, NSOP’s position regarding “intent” is massively undercut by
“information sheets” or “marketing materials” produced by NSOP where the pickleball
Shade Structure was described as a “permanent structure engineered and erected.”!** The
other shade structures were described as “semi-perm/relocatable” or not described at all
relative to permanence. AAA argues that these documents demonstrate NSOP’s objective
intent for the Shade Structure to remain permanently at the Park. The Court agrees.

Like the mobile home in Murray, it is not disputed that the Shade Structure could
be removed from the Park. It is also not disputed that the dismantling and removal of the
Shade Structure would take weeks, cost ten’s of thousands of dollars, involve the use of
heavy machinery, and cause damage and disruption to the pickleball arena. Given enough
time and money, every structure ever built can be removed from real property.

The Court finds that the facts leading up to the Shade Structure Lease, together
with the total integration of the Shade Structure into the Park, demonstrate that there is
no genuine issue of material fact that the objective intent of NSOP, Legacy Sports and
the Debtor was for the Shade Structure to be integrated into and become part of the Park’s
realty. In effect, the Shade Structure is actually an open air building affixed to the real
property. Because this Court finds the Shade Structure is a fixture on the Park’s real
property, the Shade Structure belongs to Pacific Proving, the owner of the real property.
Because AAA leases the real property from Pacific Proving, AAA is entitled to the
unfettered use and enjoyment of the Shade Structure during the term of the Ground Lease.
AAA is hereby granted summary judgment on the question of the Shade Structure being

a fixture on the subject real property. !4

145 See DE 60, Exhibit 1, pg. 35 of 58.
146 Notwithstanding this Court’s findings regarding the Shade Structure as a fixture, the Court has labored above
(and will labor below) through other issues raised with this Court by the Parties.
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D. Priority of Leased Fixtures

Because the Shade Structure is a fixture, the lessor of a fixture must perfect its
interest with a fixture filing under Arizona law. The record does not reflect a fixture filing
perfecting NSOP’s interest as the lessor of the Shade Structure nor the presence under
Arizona law of the specified circumstances that retain lessor’s priority in the absence of
a fixture filing. Surely NSOP would have shown this Court its fixture filing if one existed.
Therefore, the Court finds that, by virtue of the Shade Structure Lease default, NSOP is
a general unsecured creditor of Legacy Sports and/or the Debtor. The Debtor sold its
interests in the Park to AAA free and clear of NSOP’s unperfected interest in and to the
Shade Structure. A.R.S. § 47-2A309(A) et seq. does not aid NSOP in this regard, nor has

NSOP argued otherwise.

E. Equitable Estoppel

NSOP argues that AAA is estopped from claiming that the Shade Structure is part
of the realty or that the Shade Structure Lease is a disguised financing agreement. It is
undisputed that in the Debtor’s filings the Shade Structure was identified as non-owned
property leased from NSOP. It is also not disputed that equipment leases under the MOU
required AAA to “negotiate settlement or reject lease and allow lessor to take back
equipment” post-Sale closing. In fact, that process occurred between AAA and NSOP for
the other shade structures and equipment at the Park. The difference in the way AAA
behaved post-closing is entirely based on the nature of the Shade Structure in question.
In comparison to the shade structures at the softball and soccer fields, the pickleball
Shade Structure is not only anchored into the ground but also connected through
electricity and fire suppression systems. It is also larger and would take considerable
time, effort and expense to remove. AAA never agreed to assume the Shade Structure’s
Lease. They did agree to have a post-closing discussion about the Shade Structure. Even
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if NSOP did rely upon AAA not claiming (pre-closing) that their Shade Structure was a
fixture or a security agreement, the Court finds NSOP’s reliance was not reasonable
under the circumstances. Moreover, this Court finds NSOP did not detrimentally rely
upon AAA’s actions, inactions, words or discussions. NSOP’s counsel suggested at oral
argument that NSOP could have struck a better deal at the Sale closing or in the MOU
had they thought AAA might later claim the Shade Structure was a fixture or not a true
lease. This Sale was heavily negotiated by many parties yet virtually all interested parties
wanted the Sale to close. This Court finds any detriment NSOP now claims it suffered by
not knowing AAA would later claim the Shade Structure was a fixture would be

speculative at best.

VI. CONCLUSION

The Court denies AAA’s Motion for Summary Judgment on whether the Shade
Structure Lease is a disguised financing agreement rather than a true lease. The Court
finds that the Lease is not terminable by Legacy Sports so the Bright-Line Test is not
satisfied. Further, the Economies-of-the-Transaction Test cannot be resolved at present
because genuine issues of material facts remain on this issue. However, the Court does
find Mr. Kuntz and NSOP were non-statutory insiders of Legacy Sports and the Debtor.

The Court grants AAA’s Motion for Summary Judgment because there is no
genuine issue of material fact on the pickleball Shade Structure being affixed to the
subject land, as was always intended by the contract parties. Finally, the Court finds AAA
is not estopped from claiming the pickleball Shade Structure is a fixture or that the Shade
Structure Lease is actually a disguised financing agreement. NSOP’s Partial Motion for
Summary Judgment is denied.

This Order is dispositive of this Adversary Proceeding. NSOP’s counterclaims for
conversion and unjust enrichment are denied. AAA is directed to lodge a form of
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4

judgment consistent with this Order.!'*” This Adversary Proceeding shall be closed once
judgment is entered.

ORDERED

DATED AND SIGNED ABOVE.

147 The Court expects that form of judgment to contain Rule 54(B) language noting there is no just reason for delay
in the entry of such judgment.
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