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Case 3

SO ORDERED.

Dated: July 9, 2026

it P

Daniel P. Collins, Bankruptcy Judge

UNITED STATES BANKRUPTCY COURT

DISTRICT OF ARIZONA
Inre ) Chapter 11 Proceedings
)
TALKING ROCK LAND, LLC, )  Case No: 3:25-bk-03438-DPC
)
Debtor. ) Adversary No. 3:25-ap-00137-DPC
)
INSCRIPTION CANYON RANCH, )
L.P., )
)
Plaintiff, ) UNDER ADVISEMENT ORDER RE
) ICR’S MOTION FOR SUMMARY
V. ) JUDGMENT
)
TALKING ROCK LAND, LLC, )  (Not for Publication — Electronic
)  Docketing ONLY) !
Defendant. )

Inscription Canyon Ranch, L.P. (“ICR”) filed a Motion for Summary Judgment?
and Statement of Facts® on its claims against Talking Rock Land, LLC (“Debtor”) in this
adversary proceeding 3:25-ap-00137-DPC (the “Adversary Proceeding”). ICR claims it
is entitled to judgment against Debtor in the amount of $13,039,757.53 plus interest on

this sum to accrue at 18% per annum from July 15, 2025, until paid.* The Debtor filed its

! This Order sets forth the Court’s findings of fact and conclusions of law pursuant to Fed. R. Bankr. P. 7052.
Capitalized terms not otherwise defined herein shall have the same meaning as contained in the Court’s Under
Advisement Order of April 30, 2026, in adversary proceeding 25-AP-175 (the “Guaranty Adversary Proceeding”).
See DE 76 of the Guaranty Adversary Proceeding.

2 Docket Entry (“DE”) 80 of this Adversary Proceeding.

*DE 81.

4 DE 80, page 10, lines 8-9. See also DE 81-11, page 2 (aka Exhibit BB). ICR claims “Catch Up Payments” through
December 31, 2024, totaling $8,300,000 plus interest through April 30, 2025, totaling $4,428,678.08. ICR also
asserts it is owed ongoing interest at the rate of $4,093.15 per day since April 30, 2025 pus attorney’s fees, costs
and other amounts.
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Case 3

Response® and supporting Statement of Facts. ICR filed its Reply.® The Court heard oral
argument on this matter on May 21, 2026, after which the matter was taken under
advisement. At a status hearing on July 7, 2026, the Court posed a number of questions
and sought clarification on a number of points.

The Court now hereby grants summary judgment in favor of ICR on the question
of Debtor’s contractual obligations to ICR and on Debtor’s breach of its contractual
obligations to ICR. Summary judgment is granted in favor of ICR in the principal amount
of unpaid “Catch Up Payments” through 2022, plus interest from the “due date” of those

Catch Up Payments, at the “annualized rate of 18% per annum.”

L. BACKGROUND

A. Agreements

In 1999, the Debtor and ICR entered into a contract which governed the transfer,
purchase, and development of 3,450 acres of land near Prescott, Arizona.” ICR and the
Debtor amended the contract many times, including in 2010 when they executed the 2010
Amended and Restated Option Agreement (the “2010 Agreement”) and a 2010 Amended
and Restated Trust Agreement (the “Master Trust”).® The 2010 Agreement describes a
system where “lot phases” were converted into junior trusts (“Junior Trusts™). Once lots
were placed in a Junior Trust, Debtor would have an obligation to purchase the lots.” The
2010 Agreement required Debtor to purchase a minimum number of lots each year!®

during the contract term. Lots purchased by the Debtor were acquired upon satisfaction

>DE 91.

%DE 93.

"DE 81 at 6.

$DE 81 at 7.

°DE 81-2.

10 DE 81-2 at 19. From 1/1/2011 to 12/31/2019, Debtor was required to purchase a total of 456 lots. 21 lots in the
2011 calendar year, 30 lots in 2012, 45 in 2013, and 60 lots each year starting in 2014 through the contract term
ending 12/31/2019.
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Case 3

of specified lot release payments.!! Failure to purchase the minimum number of lots in a
given year resulted in a required catch up payment (“Catch Up Payment”) to be made by
Debtor in amounts equal to the total price of the lots that should have been purchased. '?

The remedies, rights, and obligations upon default of the 2010 Agreement are
governed by Article 12 of the 2010 Agreement.!’ Section 12.3 details the five specific
occurrences that constitute default under the 2010 Agreement. ! The 2010 Agreement at
Section 12.3(a) states that one such default occurs when:

[Debtor] fails to pay to ICR when due any Phase Maturity
Balance or Catch Up Payment, and such failure continues for
a period of ten (10) business days after written notice of such
failure from ICR to [Debtor], the Guarantors and Trustee. !>

In the event of this type of default, Section 12.3 of the 2010 Agreement
states:

The occurrence of any one or more of the following shall
constitute a "TRL Default Event", whereupon ICR shall
have the right to exercise only the remedies specifically set
forth in this Section 12.3.1°

Upon the occurrence of a § 12.3(a) TRL Default Event:

ICR may, in its discretion, issue an acceleration notice
pursuant to Section 4.2...In the absence of an Acceleration
Event, ICR shall have the right to: (1) seek collection of the
delinquent Catch Up Payment...from [Debtor] and the
Guarantors in accordance with the terms and conditions of
the [Guaranties], and (2) in its discretion, declare an Article
3 Suspension. If ICR has issued an acceleration notice, ICR
shall have the right to (A) seek collection of all accelerated
Phase Purchase Balances from [Debtor] and the Guarantors

"' DE 81-2 at 18. As of the 2010 Agreement’s effective date, Debtor had paid ICR release prices for 712 lots. The
lot release price for the first 1,445 lots was $25,000.

12 The term “Catch Up Payment” is defined in the 2010 Agreement at p. 11, §4.3.

13 DE 81-2 at 30.

4 DE 81-2 at 32.

IS DE 81-2 at 32. The parties all agree that no Phase Maturity Balance is due. It is only Catch Up Payments which
ICR claims are owed by the Debtor.

1 DE 81-2 at 32.
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in accordance with the terms and conditions of the Corporate
Guaranty, and/or (B) declare an Article 3 Termination or
Article 3 Suspension. Concurrently with the payment to ICR
of any applicable Catch Up Payment(s), a corresponding
number of Lots (or planned lots in the case of Un-Ripe
Converted Phases), as determined by [Debtor] but subject to
the written approval of ICR (with such approval not to be
unreasonably withheld, conditioned or delayed), shall be
released from a Junior Trust and conveyed to or at the
direction of [Debtor]. Concurrently with the payment to ICR
of any applicable Phase Purchase Balance(s) or Phase
Maturity Balance(s), the property remaining in the Phase(s)
for which the applicable Phase Purchase Balance(s) or Phase
Maturity Balance(s) was paid shall be released from a Junior
Trust and conveyed to or at the direction of [Debtor]. Any
Article 3 Suspension shall remain in full force and effect until
the subject...Catch Up Payment has been paid in full to ICR,
together with (i) interest thereon at the annualized rate of
18% per annum from the due date through the date of
payment, and, (ii) reimbursement to ICR of all of its out of
pocket expenses incurred in pursuing collection of the
obligations described above.!’

Subsections 12.3(b) through ( ) enumerate other possible TRL Default Events.
Subsections 12.3(b), (d) and (e ) are inapplicable to this Adversary Proceeding but are
mentioned only because they are 3 of the 5 default events mentioned in § 12.3. For the
purposes of this Order, the Court will quote § 12.3( ¢), not because ICR contends Debtor
is in default under subsection (c), but because, like subsection 12.3(a), it references an
18% interest rate.

Subsection 12.3(c ) states that a § 12.3(c) TRL Default Event occurs when

a breach by [Debtor] of any of its obligations under Article 5
of [the 2010] Agreement (except for [Debtor]'s failure to
actively Market the Lots as provided in Section 5.1, which is
governed by Section 12.3(b) above) which is not cured
within thirty (30) days after written notice of such breach
from ICR to [Debtor] and the Trustee; and/or (ii) any
mechanics, materialman's or other non-consensual lien is
placed of record with respect to any Un-Ripe Converted

7 DE 81-2 at 32-33.
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Phases or Trust Property as a result of work performed by or
at the request of [Debtor] and [Debtor], fails to cause the
same to be removed or bonded over in a manner reasonably
satisfactory to ICR within sixty (60) days of such filing.'®

Upon the occurrence of a 12.3(c) TRL Default Event,

ICR shall have the right to: (1) make any curative advances
reasonably necessary to protect or preserve the Property, (2)
seek specific performance, and/or (3) seek damages through
a court of competent jurisdiction. Any curative advances
made by ICR pursuant to this Section 12.3(c) or pursuant to
the Trust Agreement, together with any damages award in
favor of ICR shall be repaid as follows: any amount that
becomes payable to ICR pursuant to this Section 12.3(c) (in
each instance, a “12.3(c) Obligation™) shall accrue interest
at the rate of eighteen percent (18%) per annum until repaid,
and absent prior repayment by [debtor], the Base Lot Release
Payment for the next Lot(s) released from a Junior Trust shall
be increased by an amount equal to the lesser of (a) the
outstanding 12.3(c) Obligation, or (b) the remaining net
proceeds from such sale. At any time there exists an unpaid
12.3(c) Obligation, [Debtor] shall not be entitled to release
Lots from any Junior Trust other than releases associated
with sales of Lots to third parties.'®

The 2010 Agreement was amended a number of times, most significantly in the
Sixth Addendum (collectively, with the 2010 Agreement, and all other modifications,
amendments or addenda between the parties, the “Contracts”). The Sixth Addendum
became effective on December 31, 2015.2° The Sixth Addendum no longer required
Debtor to utilize the Junior Trust process for lot purchases.?! The Junior Trust mechanism
was not eliminated. Rather, beginning with the Sixth Addendum, Debtor could purchase

lots directly from the Master Trust. The Sixth Addendum also ‘“adds the concept of

18 DE 81-2 at 33-34.
19 DE 81-2 at 34.

2 DE 81-3 at 2.

21 DE 81-3 at 3-4.
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Density Unit, which was not referenced in the 2010 Agreement.”?? The Debtor’s option
to purchase lots was extended through the earlier of December 31, 2027 or when ICR
received payments for all “Density Units.”? The minimum number of Density Units (i.e.
lots) to be purchased over the term of the Sixth Addendum was also amended and called
for a minimum purchase of 768 Density Units in certain specified years and at varying
prices over the life of the Sixth Addendum.?*

The Sixth Addendum makes it clear that, should there be a conflict between the
2010 Agreement and the Sixth Addendum, the 6" Addendum controls.?’

The Sixth Addendum does not contain a broad amendment, modification, or
replacement to the existing structure for defaults, which was established in Article 12 of
the 2010 Agreement. Paragraph 15 of the Sixth Addendum is the only paragraph that
expressly references any form of rights or remedies upon a default. Paragraph 15 is titled
“Junior Trust Default Option.” It describes what happens in the event of a default
pertaining to Density Units (lots) held in a Junior Trust. All parties agree there are no lots
held in any Junior Trusts. However, 4 15 is noteworthy because it references an 18%
interest upon a default described in § 15.2°

The 2010 Agreement, as amended by the First through Sixth Addendum, has since
been subject to further addenda, including the last addenda known as the Ninth

Addendum, which became effective February 27, 2018.2

22 DE 81-1 Court of Appeals decision at p.6, § 19. This term arose because of a dispute over the use of “Lot” and
“lots” in previous agreements. The Sixth Addendum defined “Density Unit” as “a lot or parcel whether planned or
platted . . .. The change means that the term ‘Density Unit’ is much broader than Converted Phases and encompasses
lots in both the Master Trust and Junior Trusts.”

B DE 81-3 at 4.

24 DE 81-3 at 29.

23See DE 81-3 at paragraph 1, which states: “... ICR and TRL covenant and agree that the terms and conditions set
forth in this [Sixth] Addendum shall be controlling with respect to any conflicting or inconsistent provisions in the
[2010 Agreement] ...” See also paragraph 21 which states “In the event of any conflict or inconsistency between
the terms of this [Sixth] Addendum and the [2010] Agreement, the terms of this [Sixth] Addendum shall control.”
26 See the discussion at § V(c), below.

Y DE 81-16, Exhibit KK.
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B. The Dispute

On November 26, 2018, Debtor notified ICR that it would not purchase any more
lots (Density Units).?® ICR, in turn, notified Debtor by a letter dated January 24, 2019,
that it remained liable for purchases through 2027 and that Debtor had anticipatorily
breached the Contracts (the “Notice of Anticipatory Breach”).?’

In August of 2019, Debtor sought declaratory relief through litigation in the
Arizona Superior Court, Maricopa County (“Trial Court”) [CV2019-56128] regarding
the Debtor’s right to stop purchasing Density Units and on the Debtor’s financial
obligations under the Sixth Addendum (the “First State Court Action™).3° In September
2019, ICR filed its answer and counterclaims in the First State Court Action. Among
other things, ICR alleged Debtor anticipatorily breached the Contracts. On March 2,
2020, ICR amended its counterclaims removing the claimed anticipatory repudiation of
the Contracts. The Trial Court approved this amendment. The Trial Court in the First
State Court Action (Judge Viola) ruled that, whether or not Debtor exercised options to
convert lots from the Master Trust to a Junior Trust or exercised its option to acquire lots
directly from the Master Trust, the Sixth Addendum imposed upon the Debtor obligations
to purchase a defined number of lots through 2027.3!

On appeal, the Arizona Court of Appeals, Division One (“Court of Appeals,”

28 DE 81-4, Exhibit H. See also DE 1, page 77-78 of 109.

2 DE 81-5, Exhibit I. In this letter from ICR’s lawyer to Debtor’s lawyer declares that Debtor’s “failure to pay any
Catch Up Payment after notice is clearly defined in Section 12.3(a) of the [2010 Agreement] as a “TRL Default
Event.” As a result, [Debtor’s] indication that it does not intend to pay any further Catch Up Payments constitutes
an anticipatory breach of the contract. This letter shall serve as notice and request that [Debtor] cure this anticipatory
breach of contract. As you know, pursuant to Section 12.3(a), [Debtor] has a period of ten (10) business days to
cure this breach. If [Debtor] does not notify ICR in writing that it has reconsidered its position, and assures ICR of
[Debtor’s] continued payment of the Catch Up Payments through the Extended Option Term within the 10 day
period, ICR reserves the right to elect to pursue all of its available remedies under the [2010 Agreement] and/or
[Guaranties].” At oral argument, counsel for ICR indicated that ICR has “never looked for anticipatory breach
damages.” Rather, ICR has always only sought payment of Catch Up Payments due from the Debtor. See transcript
at 11:48 a.m of the May 21, 2025, oral argument on ICR’s Motion for Summary Judgment. The question of whether
ICR, in fact, declared an anticipatory breach and is now seeking anticipatory breach damages is discussed below in
§ V(A).

S0DE 81 at 16.

31 DE 81-5, Exhibit J.
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together with the Trial Court, “State Court”) affirmed the Trial Court, determining that
the Debtor’s Junior Trust conversion option and its option to acquire lots from the Master
Trust were distinct from the Debtor’s obligations to purchase a minimum number of lots
through 2027.32 The Court of Appeals noted that, while the 2010 Agreement gave Debtor
the option to convert phases to Junior Trusts, the Sixth Addendum permitted the Debtor
to avoid the Junior Trust conversion mechanism by taking down lots via exercising an
option to purchase those lots directly from the Master Trust.*® Under either option
exercised by the Debtor, it would then have to pay for the lots identified in the exercised
option. While the Debtor could choose to exercise its option to acquire lots from the
Master Trust or through a Junior Trust, the Court of Appeals agreed with the Trial Court
that Debtor still had an obligation (under the Sixth Addendum) to acquire a specified
minimum number of lots through 2027.3* In other words, Debtor had an option to
purchase lots in one of two ways but still had the obligation to pay for a minimum number
of lots. If the Debtor did not exercise options to acquire enough lots in a given year to
meet its minimum purchase obligation, under the 2010 Agreement the Debtor would be
responsible to pay ICR a Catch Up Payment by the “15th day following the end of the
subject Accounting Year.”3* In short, exercising purchase options was up to the Debtor’s
discretion but the Debtor still had an obligation to ICR to purchase a specified number of
lots.*® The First State Court Action was closed on April 9, 2024.

Debtor made the required Catch Up Payments for 2015-2018 and also purchased

t.37

five lots in furtherance of the 2019 lot purchase requirement.”’ However, commencing

January 1, 2020, the minimum annual Base Lot Release Payments®® remained wholly

32 DE 81-1, Exhibit A.

3 DE 81-1 at6, 9 19.

3 DE 81-1 at 10.

35 See DE 81-2, 9 4.3. “Accounting Year” is defined as January 1 through the following December 31.
36 DE 81-1 at 10.

37 DE 81-10, Exhibit X.

38 Defined in 9 2.5 of the 2010 Agreement as having “the meaning described under Section 4.1 hereof.”
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unpaid. ICR contends Debtor was liable for Catch Up Payments.?® ICR claims that as of
July 15, 2025, due to Debtor’s breach of the Contracts, ICR has suffered damages in the
amount of $13,039,757.53% plus costs and attorney’s fees and ongoing interest accruals.
Since the preparation of ICR’s calculation, a Catch Up Payment for Debtor’s 2025
purchase obligations potentially became due on January 15, 2026.%!

In September 2019, ICR filed a lawsuit in the Trial Court at CV2019-12978 (the
“Second State Court Action”) against Harvard Investments, Inc. (“Harvard”), Harvard
Talking Rock, LLC (“Harvard TR”) and William E. Simon & Sons Realty Partners, L.P.
(“Simon”) (collectively the “Guarantors”), parties which guaranteed Debtor’s obligations
to ICR.#* In that case, on April 15, 2020, in its second amended complaint, ICR sought
damages “[a]gainst Defendants for all amounts required to be paid to Plaintiffs under the
terms of the 2010 [Agreement] as modified by the Sixth Addendum in an amount to be
determined at trial.”

On March 23, 2023, ICR filed a complaint in the Trial Court at CV2023-004527
(the “Third State Court Action”) against Debtor.** In that case, ICR sought to recover
Catch Up Payments from 2019 to 2022. ICR never sought to amend this action to call for
Catch Up Payments after 2022. The Second State Court Action and Third State Court
Action were eventually consolidated into the Second State Court Action in November
2024.% This consolidated case was pending before Judge McCoy in the Trial Court on

the Petition Date.

3 DE 81-1 at 15.

40 DE 81-10, Exhibit X. See also Damages Calculation at DE 81-11, Exhibit BB current through 4/30/25. On July 14,
2025, ICR filed Proof of Claim #9 in the amount of $31,567,291.88. Of this amount, ICR claims Catch Up Payments,
interest and other amounts pertinent to the Debtor’s alleged defaults under the Contracts as totaling $13,145,557.53
as of the date Debtor filed its voluntary bankruptcy petition, April 18, 2025 (the “Petition Date”). The Debtor
objected to this claim on June 9, 2026, at Administrative Docket Entry (“Admin. DE) 172. The Guarantors filed
their Amended Joinder in the Debtor’s Objection to ICR’s Claim. See Admin. DE 174. ICR’s response is due on
July 10, 2026. A hearing on these claims objections will be held on September 15, 2026, at 1:30 p.m.

4l See DE 81-11, Exhibit BB.

“DE 1 at4.

“DE 1 at4.

4 DE 55-12.

25-ap-00137-DPC Doc 109 Filed 07/09¢26 Entered 07/09/26 15:58:42 Desc
Main Document  Page 9 of 34




B NS \V

N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case 3

C. The Adversary Proceeding

After the Petition Date, Debtor removed the consolidated Second State Court
Action to this Court, thereby commencing this Adversary Proceeding (25-ap-137).% ICR
consented to this Court taking jurisdiction over the Second State Court Action but asked
that it be bifurcated between ICR’s claims against the Debtor and its claims against the
Guarantors. The Court granted ICR’s bifurcation request. ICR’s claims against the
Guarantors of Debtor’s debts to ICR are now in the Guaranty Adversary Proceeding (25-
ap-175).

In the Guaranty Adversary Proceeding, this Court entered its April 30,2026 Under
Advisement Order regarding Cross Motions for Summary Judgment (the “Under
Advisement Order”) where, in summary, the Court granted partial summary judgment in
favor of ICR and against two of three guarantors of Debtor’s obligations to ICR.4¢ On
June 15, 2026, the Court also granted summary judgment against Simon, the third
guarantor.*’

In this Adversary Proceeding, ICR filed its Motion for Summary Judgment on
March 19, 2026.4 ICR also filed its Statement of Facts* in support of its Motion. Debtor
filed its Response™® and a Statement of Facts®! in support of its Response. ICR filed its

Reply? and a consolidated Statement of Facts>* which included an additional 127 “facts.”

“DE 1.

46 DE 76 in the Guaranty Adversary Proceeding.

47 DE 84 in the Guaranty Adversary Proceeding. On June 26, 2026, ICR filed Proposed Judgments against the
Guarantors. See DE 87 in the Guarantor Adversary Proceeding. Guarantors filed their response on July 2, 2026, at
Guarantor Adversary Proceeding DE 93. A hearing on ICR’s Proposed Judgements was set for July 7, 2026. At that
hearing, the Court suggested it would reject the proposed judgments for a number of reasons but let counsel know
that the instant Under Advisement Order would be entered within two days after which the Parties would have a
better sense of what the Court might do relative to a possible judgment in the Guarantor Adversary Proceeding.

“8 DE 80.

“ DE 81.

S"DE 91.

SIDE 92.

2 DE 93.

53 DE 94.
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Debtor moved for an order striking ICR’s additional “facts.”>* At the May 21, 2026, oral
argument on ICR’s Motion for Summary Judgment, ICR’s counsel consented to Debtor’s
Motion to Strike. The Court granted the Motion to Strike in its order on May 27, 2026.5

At the July 7, 2026 hearing, counsel for ICR answered the Court’s questions
regarding the default notice required under § 12.3(a) of the 2010 Agreement, the Catch
Up Payments at issue, and the basis and timing for the accrual of a default rate of interest.

Counsel for the Debtor also answered similar questions from the Court.

1. ICR’s Motion for Summary Judgment.

ICR’s Motion for Summary Judgment argues, as it did in its Motion for Summary
Judgment in the Guaranty Adversary Proceeding, that Debtor has contractual obligations
to ICR, that Debtor breached the Contracts and that, as a consequence, ICR has sustained
damages. More specifically, ICR argues Debtor is obligated to make a certain number of
lot (Density Unit) purchases each year through December 31, 2027, and that it partially
failed to satisfy those obligations for 2019 and that Debtor entirely failed to satisfy its
purchase obligations for 2020 through 2024. ICR claims this failure to purchase lots is
consistent with Debtor’s November 26, 2018 declaration that it would no longer purchase
any more lots from the Master Trust or Junior Trusts.’® ICR contends that, under its
Contracts with ICR, Debtor could not simply declare it would be making no further lot
purchases because, under its Contracts with ICR, Debtor was to make “Catch Up”
payments by January 15 of the years following its failure to make the required lot
purchases. ICR claims Debtor has failed to make such Catch Up Payments. It is

undisputed that Debtor did not purchase any lots or make Catch Up Payments (or any

4 DE 95.
53 DE 100.
S DE 81 at 15, § 28. See also DE 81-4, Exhibit H.
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other payments) to ICR after November 2018.°’

Anticipating certain Debtor defenses, ICR argues that Debtor cannot force ICR to
elect its remedies by claiming ICR must act to mitigate its damages through a sale of its
contractual rights or a sale of Density Units (lots) to third parties. In any event, ICR
argues it could not sell lots to third parties because it does not hold title to the lots in
question.

ICR claims that its damages total $13,039,757.53 plus interest at 18% per annum
from July 15, 2025, until paid.

2. Debtor’s Response.’®

Debtor acknowledges that the Trial Court held (and the Court of Appeals
affirmed the holding) that Debtor has an obligation to purchase all remaining “Density
Units” (i.e. lots) by December 31, 2027. Debtor argues that its purchase obligations are
not annual events but, rather, must be paid by December 31, 2027. Debtor also argues
there is no basis to charge Debtor 18% per annum, even if Debtor’s purchase obligations
are annual obligations. Debtor contends ICR’s sole remedy upon Debtor’s default is to
take back Density Units (lots) in satisfaction of Debtor’s obligations to ICR.

Debtor argues ICR never declared a “TRL Default Event,” never sent
notices required by Article 12.3(a) of the 2010 Agreement nor did ICR properly declare
an “Acceleration Event” nor did ICR trigger a “Suspension” under Article 12.3(a), nor
did ICR declare a “Termination” under Article 12.3(b). Debtor contends ICR’s only
remedy under its Contracts with Debtor is to “cause the Trustee [of the Master Trust] to

deliver ICR title to ‘all un-converted phases then remaining in the Master Trust.

Debtor argues that an 18% default interest rate is due only when Catch Up

5" DE 81 at 26-33; DE 92 at 11-15.
8 DE 91.
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Payments are not timely paid and that no Catch Up Payments are presently due. Debtor
also contends an 18% interest rate constitutes an unenforceable penalty. Debtor notes
ICR is required under Arizona law to mitigate its damages and that ICR has failed to do
so here. Debtor has suggested at oral arguments that ICR is improperly acting or failing
to act so as to escalate the amount of damages it claims are due from the Debtor and
Guarantors. Debtor claims that genuine issues of material fact exist (especially as to

ICR’s claimed damages) and that ICR’s Motion for Summary Judgment must be denied.

3. ICR’s Reply.”
In its Reply, ICR argues that Debtor breached its Contracts with ICR then

followed up that breach by defaulting on its ongoing obligation to purchase Density Units
(lots) and then failed to pay annual Catch Up Payments through 2024. ICR contends that
these contractual breaches constitute a “TRL Default Event” under Article 12.3(a) of the
2010 Agreement and that ICR supplied notice of this “TRL Default Event” in a letter
dated January 24, 2019.%°

ICR contends that Debtor’s mitigation defense fails for several reasons
including that Debtor explicitly and implicitly waived such defense. ICR notes that the
parties’ Contracts call for an 18% interest rate but no late fee. ICR also highlights that it
is only seeking an award of Catch Up Payments through 2024 and not general damages.
ICR claims its chosen remedy is specifically provided under Section 12.3(a) of the 2010

Agreement and that the Sixth Addendum did not amend or contradict this remedy.

II. JURISDICTION
Pursuant to 28 U.S.C. §§ 157, 1334, and 1452(a), the Court has jurisdiction over

% DE 91.
60 See DE 81-4, Exhibit H.
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this bankruptcy case, this Adversary Proceeding, and the issues described in this Order.
All Parties agree this Court has jurisdiction to enter final orders in this Adversary
Proceeding.®! The Parties also agree Arizona law applies to the 2010 Agreement and

Sixth Addendum. %2

III. ISSUE

1. Is ICR entitled to summary judgment because no genuine issues of material
fact remain relative to Debtor’s breach of its obligations to ICR?

2. If ICR is entitled to entry of summary judgment, must that judgment
include an award of damages in the amount of $13,039,757.53 plus attorney’s fees, costs,

and interest at 18% per annum from July 15, 2025, until paid?

IV. THE LAW

A. Summary Judgment Standards

Summary judgment is appropriate only if “the movant shows that there is no
genuine issue as to any material fact and the movant is entitled to judgment as a matter
of law.”% An issue is “genuine” only if there is an evidentiary basis on which a reasonable
fact finder could find in favor of the non-moving party.®* A dispute is “material” only if

65 <

it could affect the outcome of the suit under governing law.®> “[A]t the summary

judgment stage, the judge’s function is not himself to weigh the evidence and determine

the truth of the matter but to determine whether there is a genuine issue for trial.”®

' DE 42.

2 DE 81-2 at 38.

8 Fed. R. Civ. P. 56 as incorporated by Fed. R. Bankr. P. 7056 in adversary proceedings.

% In re Marciano, 459 B.R. 27, 51 (9th Cir. B.A.P. 2011) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248 (1986)).

5 Id. at 52.

% In re Barboza, 545 F.3d 702, 707 (9th Cir. 2008) (citing Anderson, 477 U.S. at 249).
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B. Contract Interpretation

“[IIn Arizona, a court will attempt to enforce a contract according to the parties
intent.”®” “Where the interest of the parties is expressed in clear and unambiguous
language, there is no need or room for construction or interpretation and a court may not
resort thereto.”%® “In ascertaining the parties' intent [in a contract], the court will look to
the plain meaning of the words as viewed in the context of the contract as a whole.”®” “A
court must give effect to every word or term employed by the parties and reject none as
meaningless or surplusage....”’? “[A] contract should be read in light of the parties'
intentions as reflected by their language and in view of all the circumstances.”’! Further,
the Restatement of Contracts tells us “[w]hen interpreting an agreement, the court may

always consider the surrounding circumstances.”’?

C. Breach of Contract

“To bring an action for the breach of the contract, the plaintiff has the burden of
proving the existence of the contract, its breach and the resulting damages.””?

Anticipatory repudiation or anticipatory breach is determined by “a positive and
unequivocal manifestation on the part of the repudiating party that he will not render the
required performance when it becomes due.”’ “In addition to proving the repudiation,

the non-breaching party need only show ‘that he would have been ready and willing to

have performed the contract, if the repudiation had not occurred.””” “A repudiating party

7 Taylor v. State Farm Mut. Auto Ins. Co., 854 P.2d 1134, 1138 (Ariz. 1993).

8 Mining Investment Group, LLC v. Roberts, 177 P.3d 1207, 1211 (Ariz. Ct. App. 2008).

9 United Cal. Bank v. Prudential Ins. Co. of America, 681 P.2d 390, 411 (Ariz. Ct. App. 1983).

0 Cree v. Waterbury, 78 F.3d 1400, 1405 (9th Cir.1996) (quoting United States v. Hathaway, 242 F.2d 897, 900
(9th Cir. 1957)).

"V Smith v. Melson, Inc., 659 P.2d 1264, 1266 (Ariz. 1983).

72 Restatement (Second) of Contracts § 212 (1981).

3 Graham v. Asbury, 540 P.2d 656, 657 (Ariz. 1975).

74 Kammert Bros. Enters., Inc. v. Tanque Verde Plaza Co., 428 P.2d 678, 683 (Ariz. 1967).

75 United California Bank v. Prudential Ins. Co. of Am., 681 P.2d 390, 440-41 (Ariz. Ct. App. 1983) (quoting
Petersen v. Wellsville City, 14 F.2d 38, 39 (8th Cir. 1926)).
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is not entitled to demand performance from the innocent party...the law does not require

9976 <

the nonbreaching party to do a futile or useless act. [T]o recover damages for

anticipatory breach, the injured party need only show that he had the ability to perform

his own obligations under the agreement.””’

D. Election of Remedies

Under Arizona law “parties to a contract may specify certain remedies which may
be used in case of breach. They may in addition make such a provision the exclusive
remedy or remedies, barring all others which would otherwise be available.”’® “To
obtain this result, however, the intent of the parties must be made clear.” 7 “[W]hen the
remedial term uses the word “shall,” courts interpret this as declaring the exclusive

remedy.” 8¢

E. Enforceability of Default Interest

Under Arizona law, interest rates are determined by the written contract if
contained therein.®!
When a default interest rate appropriately compensates for the “lost opportunity

costs,” courts applying Arizona law have upheld default interest provisions.®? An award

of default interest should be rejected where a lender fails to exercise its contractual

6 United California Bank., 681 P.2d at 435 (citing Kammert Bros, 428 P.2d at 683).

77 United California Bank, 681 P.2d at 435-36 (citing Woliansky v. Miller, 661 P.2d 1145 (Ariz. Ct. App. 1983)).
8 Zancanaro v. Cross, 339 P.2d 746, 750 (Ariz. 1959).

7 Zancanaro v. Cross, 339 P.2d 746, 750 (Ariz. 1959).

80 SDP Kyrene LLC v. Kyrene Shopping Ctr. LLC, No. CV-22-00987-PHX-MTL, 2023 WL 7327950, at *12 (D.
Ariz. Nov. 7, 2023).

81 A.R.S. § 44-1201 “For any loan, indebtedness or obligation other than medical debt, interest shall be at the rate
of ten percent a year, unless a different rate is contracted for in writing, in which event any rate of interest may be
agreed to.”

82 Epicenter Partners, LLC v. Sonoran Desert Land Invs., LLC, No. 2:16-BK-05493-MCW, 2018 WL 2239561 (D.
Ariz. May 16, 2018) (“CPF's lost opportunity costs were in fact compensated by the 18% default interest rate™); see
also Arizona E. R. Co. v. Head, 224 P. 1057, 1058 (Ariz. 1924) (“Interest is the compensation paid for the use of
money. It is allowed on the ground of some contract, express or implied, to pay it, or as damages for the breach of
some contract, or the violation of some duty”).
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options which trigger and give rise to such interest.®3

F. Liquidated Damages and Unenforceable Penalties

Liquidated damages are damages that contracting parties may agree upon in
advance of a breach.®* In Arizona, the “traditional role of liquidated damages provisions
is to serve as an economical alternative to the costly and lengthy litigation involved in a
conventional breach of contract action.”® “However, the parties to a contract are not free
to provide a penalty for its breach.”® Arizona adopted § 356(1) of the Restatement
(Second) of Contracts to determine the enforceability of a liquidated damages
provision.?” In determining whether a liquidated damages provision should be enforced
or functions as an unenforceable penalty, courts must consider “(1) the anticipated or
actual loss caused by the breach, and (2) the difficulty of proof of loss.”®® “The non-
breaching party is not required to prove actual damages to enforce a liquidated damages
provision, and a court will respect the parties’ agreement if it is ‘reasonable’ in relation
to anticipated or actual loss, and a court will respect the parties’ agreement if it is
‘reasonable’ in relation to anticipated or actual loss.”® In Dobson Bay, the Arizona
Supreme Court held that a 5% late fee imposed in addition to default interest was an
unenforceable penalty because the lender was already compensated for the losses
resulting from the borrower's default through regular interest, default interest, collection

costs, and other remedies provided in the loan documents.

G. Mitigation of Damages

“A basic principle of the law of damages is that one who claims to have been

8 In re Crystal Properties, Ltd., L.P., 268 F.3d 743, 749 (9th Cir. 2001); see also Reilly v. Charles M. Brewer, Ltd.
Profit Sharing Plan & Tr., No. CIV 02-2218-PHX-BTM, 2006 WL 8447738, at *8 (D. Ariz. Feb. 7, 2000).

8 Accelerated Assets, LLC v. Alexander Props., Inc., No. 1 CA-CV 10-0203, 2011 WL 95660, at *3 (Ariz. Ct. App.
Jan. 6, 2011)

8 Pima Sav. and Loan Ass'n v. Rampello, 812 P.2d 1115, 1117 (Ariz. Ct. App. 1991).

8 Pima Sav. and Loan Ass'n v. Rampello, 812 P.2d 1115, 1117 (Ariz. Ct. App. 1991).

87 Dobson Bay Club II DD, LLC v. La Sonrisa de Siena, LLC, 393 P.3d 449, 452 (Ariz. 2017).

8 Id.

8 Id.

0 Id. at 455.
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injured by a breach of contract must use reasonable means to avoid or minimize the
damages resulting from the breach.”®! “In executory contracts covering a period in the
future, it is the duty of a party whose contract has been broken to take reasonable steps
to minimize his damages.”®? “Failure to mitigate damages may be asserted to negate or
reduce damages ‘where the plaintiff by his own voluntary activity has unreasonably
exposed himself to damage or increased his injury.””®® The breaching party bears the
burden of showing mitigation was reasonably possible and that the non-breaching party
did not make a reasonable attempt.®* Whether the duty to mitigate damages is violated is

a question of fact.”

V.  ANALYSIS

A. Breach of Contract

There is no dispute that the 2010 Agreement and Sixth Addendum are the relevant,
controlling Contracts between the Parties. It was already determined in the Trial Court
and the Court of Appeals that Debtor owed certain lot purchase obligations to ICR under
the 2010 Agreement, as modified by the Sixth Addendum. The Court of Appeals
confirmed that Debtor could not escape its purchase obligations to ICR because the
language of the 2010 Agreement and Sixth Addendum was clear and unambiguous.
Specifically, the Court of Appeals recognized that Debtor did not have liability to ICR
only where lots were converted from the Master Trust to a Junior Trust. The Court found
that the Sixth Addendum plainly required Debtor to make a certain minimum number of

lot purchases through 2027, whether through Junior Trusts or through the Master Trust.

o' West Pinal Family Health Ctr., Inc. v. McBryde, 785 P.2d 66, 68 (Ariz. Ct. App. 1989).

92 Commodity Credit Corp. v. Rosenberg Bros. & Co., 243 F.2d 504, 513 (9th Cir. 1957) (citing Kessler v. Jefferson
Storage Corp., 125 F.2d 108 (6th Cir. 1941)).

93 SDR Assocs. v. ARG Enters., Inc., 821 P.2d 268,271 n. 2 (Ariz. Ct. App. 1991) (quoting McCormick on Damages,
§ 34 at 131 (1934)).

% Solar—West, Inc. v. Falk, 687 P.2d 939, 944 (Ariz. Ct. App. 1984).

95 Northern Arizona Gas Service, Inc. v. Petrolane Transport, Inc., 702 P.2d 696, 706 (Ariz. Ct. App. 1984)
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When Debtor fails to do so, Debtor is required to make Catch Up Payments to ICR.

The Arizona Courts found the Contracts to be clear and unambiguous, at least as
to the provisions addressed by those Courts. Likewise, this Court now finds there is no
ambiguity in any of the provisions or terms of the Contracts addressed by this Court in
this Order. The applicable and relevant terms of the Contracts are clear. Despite Debtor’s
invitation to do so, the Court need not (and will not) address emails, memoranda of
understanding, conversations or any other document or communication created in the
lead up to the execution of the Contracts, especially where that information tends to
contradict or cloud the otherwise clear documents of the Contracts. The four corners of
the Contracts speak for themselves.

Debtor claims that the term “Catch Up Payment,” defined in q 4.3 of the 2010
Agreement only applies when the Debtor has failed to pay for lots in a Junior Trust and,
since there are currently no Junior Trusts, no “Catch Up Payments” are owed to ICR.
Debtor suggests that the Sixth Addendum for the first time, permitted Debtor to purchase
lots from the Master Trust but that any failure by the Debtor to make purchases through
the Master Trust do not give rise to a required “Catch Up Payment.” The Court disagrees.
Under the 2010 Agreement, Debtor could only buy lots through Junior Trusts but Debtor
was required to purchase a certain number of lots each year and, when it failed to do so,
Catch Up Payments were due. The Sixth Addendum, however, did not eliminate the need
for the Debtor to make Catch Up Payments where the Debtor failed to make the minimum

number of annual lot purchases.

1. The Anticipatory Breach.

Trial Court Judge McCoy noted in his April 21, 2025 Minute Entry that, before
having an opportunity to prove up its damages, “ICR must demonstrate a material breach
of contract.” This Court now turns to Debtor’s breach of the Contracts.
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ICR chose to declare a TRL Default Event under § 12.3(a) of the 2010 Agreement.
Two things must happen for a TRL Default Event to exist: 1: Debtor’s failure to pay,
when due, a Catch Up Payment and 2: written notice of that failure to pay must be
provided by ICR to Debtor plus 10 business days must pass from the date of that written
notice. If Debtor does not cure its default in that 10-day period, there is a TRL Default
Event.

Let’s explore the claimed default and the notice ICR provided to Debtor. In a letter
dated November 26, 2018,%° Debtor informed ICR that it would make no further lot
(Density Unit) purchases.”” In response, ICR notified Debtor, in the Notice of
Anticipatory Breach, that Debtor’s failure to make any Catch Up Payments within ten
(10) days after such notice is a “TRL Default Event,” as that term is defined in § 12.3(a)
of the 2010 Agreement.”® ICR’s Notice of Anticipatory Breach correctly noted that
Debtor’s November 26, 2018 letter constituted an anticipatory breach of Debtor’s
Contracts with ICR. Debtor’s November 26, 2018, letter is a positive and unequivocal
manifestation that Debtor will no longer purchase lots as they come due, in accordance
with the amended takedown schedule set forth in the Sixth Addendum. Debtor’s intended
to pay nothing further for those lots. The Court finds ICR was ready, willing, and able to
sell to the Debtor the number of lots which Debtor was required to buy, either through
the Master Trust or Junior Trusts. On January 24, 2019, Debtor was given ten business
days to cure its anticipatory breach. Debtor failed to reverse or reconsider its declared
anticipatory breach. True to its word, Debtor has paid nothing to ICR since that time.

Debtor contends its obligation to purchase Density Units (lots) need not be paid
until after December 31, 2027. The Court disagrees. The Court finds that, under the Sixth

Addendum, Debtor was to purchase 55 more lots in 2019, 60 lots in 2020, 60 lots in 2021,

% DE 81-4, Exhibit H.
7 DE 81-4.
% DE 81-5, Exhibit I.

25-ap-00137-DPC Doc 109 Filed 07/0986 Entered 07/09/26 15:58:42 Desc
Main Document  Page 20 of 34




B NS \V

N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case 3

and 60 lots in 2022.%° Each of those lots cost $25,000. When Debtor failed to make such
purchases in those years, it had until January 15 following the Accounting Year to make
the required “Catch Up Payments.” The Debtor failed to make any of these required

“Catch Up Payments." The Court finds Debtor breached its Contracts with ICR.

2. Default Notice to Debtor.

ICR’s only default notice to the Debtor was contained in the Notice of
Anticipatory Breach. No more default notices from ICR to Debtor have been shown to
the Court. Debtor argues that ICR did not provide it with the notice required under
§ 12.3(a) of the 2010 Agreement. The Court disagrees. The Notice of Anticipatory
Breach stands as the required notice called for upon Debtor’s breach of its purchase
obligations and Catch Up Payments obligations due for 2019 and each year thereafter.
The Court finds that ICR need not provide further written notice of a breach of the
Debtor’s obligation to make Catch Up Payment in any given year because the Notice of
Anticipatory Breach constitutes an unequivocal declaration of the Debtor’s breach of the
requirement that Debtor pay all Catch Up Payments under these Contracts. ICR’s
declaration of Debtor’s anticipatory breach covers not only Debtor’s intended 2019 Catch
Up Payment default but also serves as notice to Debtor of Debtor’s default on all Catch
Up Payments due thereafter.!*

Even if ICR’s Notice of Anticipatory Breach cannot be construed as a valid notice
under §12.3 for any given year, due to Debtor’s anticipatory breach, Debtor cannot now

demand that ICR perform the useless and futile act of sending Debtor a yearly notice of

% DE 81-3, p. 29 of 33.

100 Why did ICR’s complaint not seek judgment on Catch Up Payments for all years through 2027? ICR’s counsel
suggested at oral argument that ICR did not think it could do so. It is true that ICR did not choose to issue an
Acceleration Event notice but is it not a logical conclusion that declaring an anticipatory breach is tantamount to
notifying the Debtor that it is liable for all Catch Up Payments once the Notice of Anticipatory Breach was sent by
ICR to the Debtor? May ICR now seek to add to its claims against the Debtor the Catch Up Payments for the years
2023 through 2027? That is another issue for another day and probably after ICR seeks leave of this Court to assert
such claims.
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amissed Catch Up Payment. Debtor’s TRL Default Event has been in place and remained
uncured since January 15, 2020, the date Debtor first failed to make its required Catch
Up Payment.

This Court finds that the ICR has met its burden regarding the existence of
enforceable Contracts between ICR and the Debtor and that Debtor breached the
Contracts.'®! ICR has met the requirements of the Contracts set forth in § 12.3(a) of the
2010 Agreement to seek Debtor’s payment of the Catch Up Payments. The Sixth

Addendum did not alter in any way the applicability or effectiveness of §12.3(a).

B. Remedies Available Upon Debtor’s Default

Once the TRL Default Event was established, § 12.3 of the 2010 Agreement limits
ICR’s remedies upon Debtor’s default to include only those remedies specified in that
2010 Agreement. The language of the 2010 Agreement demonstrates the clear intent of
the Parties to create exclusive remedies because that document uses the words “sole
remedies,” “shall,” and “only.” Among the limited remedies available to ICR, it could
have issued a notice pursuant to § 4.2 of the 2010 Agreement thereby precipitating an
“Acceleration Event.” ICR chose to not to do so. ICR could have chosen to declare an
“Article 3 Suspension.” Again, ICR chose to not do so. Had ICR issued an Acceleration,
ICR could have declared a “Termination Event” under § 12.3(a) of the 2010 Agreement.
ICR chose to not do so. Instead, as was its right under § 12.3(a) of the 2010 Agreement,
ICR chose to “seek collection of the delinquent Catch Up Payment . . . from [Debtor] and

the Guarantors . . ..” ICR pursued this remedy against the Guarantors by filing the Second

101 Neither of the Parties address § 12.3(d) of the 2010 Agreement which states that a bankruptcy filing by the
Debtor constitutes a Default Event pursuant to that subsection. Even if Debtor was not in default by virtue of its
November 26, 2018, letter or its failure to pay annual Catch Up Payments as they came due, the filing of Debtor’s
bankruptcy on the Petition Date was a breach by Debtor pursuant to § 12.3(d). At the July 7, 2026 hearing, ICR’s
counsel noted that ICR considered declaring such a default but chose not to do so. The Court makes no finding as
to whether there exists such a breach or whether such breach would legally enforceable against the Debtor.
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State Court Action and against the Debtor by filing the Third State Court Action. In the
consolidated Second State Court Action (which now stands as the complaint in this
Adversary Proceeding), ICR seeks from Debtor (among other things) payment of the
Catch Up Payments but only for the years 2019 through 2022.!92 ICR’s Motion for
Summary Judgment in this Adversary Proceeding seeks judgment for Catch Up Payments
for 2019 through 2024.'9 When this point was raised by the Court at the July 7, 2026
status hearing, ICR’s counsel quickly (and impressively drawing on his years of
experience as a litigator) suggested the Court’s ruling should conform its judgment to the
evidence. The Court shall not do so. ICR must decide on its next move in this regard.
Debtor argues that the exclusive remedy in Paragraph 15 of the Sixth Addendum
replaced the remedies available in Article 12 of the 2010 Agreement because the
remedies are inconsistent. This Court does not agree. The Sixth Addendum refers
unambiguously to the default of “Junior Trust Property” which is defined as “the
Converted Phases and Un-Ripe Converted Phases (and associated unit densities) in Junior
Trusts in existence as of the Effective Date or hereafter created.” Due to the Sixth
Addendum’s change of the Junior Trusts conversion scheme between the Parties, it was
necessary for the parties to supplement the 2010 Agreement’s default provisions. The
narrow Junior Trust Default provision in § 15 of the Sixth Addendum does not conflict
with nor is it even inconsistent with the remedies available under § 12.3(a) of the earlier
2010 Agreement. Section 15 is not applicable to Debtor’s defaults because none of the

lots (Density Units) are currently held in Junior Trusts.

102 See DE 81-11.

103 The Court finds it odd that ICR did not sue the Debtor for its breach of ALL Catch Up Payments due under the
Contracts. If Debtor had an obligation to ICR under a note (rather than the Contracts) calling for nine annual
installment payments and sent notice of Debtor’s anticipatory breach on that note, would ICR not sue Debtor on all
payments due under that note? More to the point, in 25-AP-175 ICR seeks judgment against the Guarantors for “all
amounts required to be paid to [ICR] under the terms of the 2010 [Agreement] as modified by the Sixth Addendum
in an amount to be determined at trial.” (see DE 52-13, page 9 of 10). On what basis may this Court award ICR
judgment against the Guarantors for amounts which Debtor itself may never be found owing to ICR?
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C. Damages

The Court now turns its attention to the damages allegedly sustained by ICR due
to Debtor’s breach of its Contracts with ICR. ICR claims in its Motion for Summary
Judgment that it has sustained damages in the amount of unpaid Catch Up Payments for
the years 2019 to 2024. The Court finds that judgment cannot be entered by this Court
against the Debtor for amounts not sought to date in ICR’s Complaints against the Debtor.
However ICR has properly sought damages for unpaid Catch Up Payments for 2019
through 2022. This Court finds that Debtor was obligated in the years 2019 through 2022
to pay for 60 lots at $25,000 per lot in each of those years. Debtor did pay for five lots in
the 2019 purchase quota but did not pay for the remaining 55 lots required to be purchased
in 2019 nor did it pay for any lots thereafter. Debtor was properly notified of these
anticipatory defaults via the Notice of Anticipatory Breach. Debtor failed to cure those
defaults within the ten-day cure period called for in § 12.3(a). Catch Up Payments were
due for each of those years and those Catch Up Payments become due on the 15th day of
January following each of those Accounting Years. In summary, a Catch Up Payment
was due from Debtor to ICR on January 15, 2020, for its 2019 purchase obligation. That
amount totals $25,000 x 55 lots or $1,375,000. Catch Up Payments were due from Debtor
to ICR on the 15th of January 2021 through 2023 in the amount of $25,000 x 60 lots or
$1,500,000 per years. The aggregate principal amount of Catch Up Payments due from
Debtor to ICR through January 15, 2023, therefore, total $5,875,000.

ICR also seeks interest, fees and costs as a part of its claimed damages. No
application has been filed for these fees or costs so the Court will not address ICR’s

claimed fees or costs. Interest is discussed next.

25-ap-00137-DPC Doc 109 Filed 07/0926 Entered 07/09/26 15:58:42 Desc
Main Document  Page 24 of 34




B NS \V

N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case 3

D. Interest on Debtor’s Payment Defaults

1. ICR’s Claimed 18% Interest Rate on Debtor’s Default.

ICR claims its Catch Up Payment damages are entitled to accrue default interest
at 18%. Debtor argues that default interest does not accrue absent an Article 3
Suspension, which the Parties agree did not occur. At the Court’s July 7, 2026 hearing,
ICR suggested that the enforceability of the 18% default interest rate was decided in the
First State Court Action through the award of its attorneys’ fees because the default
interest provision and attorneys' fees provision are referenced in the same sentence of
§ 12.3(a) of the 2010 Agreement. The record before this Court does not support this
contention. The Trial Court judgment awarded ICR attorneys’ fees but did not identify
the basis for the award.!* The Court of Appeals awarded ICR its reasonable attorneys’

299

fees as “the successful party in this ‘contested action arising out of a contract’ under
AR.S. § 12-341.01(A).'% Although § 12.3(a) includes an attorneys' fee provision,
neither the Trial Court nor the Court of Appeals cited that provision in their award.
Accordingly, the State Court proceedings did not conclusively determine the
enforceability of the 18% default interest provision, particularly in the absence of an
Article 3 Suspension.

There are only two references in the 2010 Agreement to ICR’s entitlement to an
18% default interest rate. The Sixth Addendum does not reference default interest rates.
In 9 1.2 of the Guaranties, there is an 18% rate referenced in connection with events of
default. Section 12.3(c) of the 2010 Agreement provides “any amount that becomes
payable to ICR pursuant to this § 12.3(c)...shall accrue interest at the rate of eighteen

percent (18%) per annum until repaid.” The 18% default interest rate provided pursuant

to a § 12.3(c) Default Event is inapplicable because there are no allegations that Debtor

104 DE 81-7.
15 DE 81-1 at 17.
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breached the Contracts in a § 12.3(c) Default Event.
Section 12.3(a) of the 2010 Agreement provides that:

[a]lny Article 3 Suspension shall remain in full force and
effect until the subject Phase Maturity Balance or Phase
Purchase Balance or Catch Up Payment has been paid in full
to ICR, together with (i) interest thereon at the annualized
rate of 18% per annum from the due date through the date of
payment, and, (ii) reimbursement to ICR of all its out of
pocket expenses incurred in pursuing collection of the
obligations described above.

Paragraph 1.2 of the Guaranties states:

If Guarantor should fail to pay any sums properly due First
Beneficiary hereunder within 5 days following receipt of
First Beneficiary’s request for payment of any such sums,
then said sums shall bear interest at the rate of eighteen
percent (18%) per annum until paid in full.

The Court finds that, whenever the Contracts reference a default interest rate, an
18% default interest rate is called for in the Contracts. Could these 18% default rates have
been more artfully drafted? Perhaps. Nevertheless, § 12.3(a) unambiguously calls for an
18% default rate when any of default remedy is pursued under that subparagraph. ICR
has chosen to seek Catch Up Payments. When a Catch Up Payment is required and Debtor
fails to timely pay the Catch Up Payment, the amount not paid by the Debtor accrues
default interest at 18% per annum “from the due date.” The “due date” for Catch Up
Payments is described in § 4.3 of the 2010 Agreement. When Debtor fails to fully satisfy
a year’s lot purchase requirements, the Catch Up Payments are due on the 15th day
following the “Accounting Year.” When Debtor breached the Contracts, ICR chose to
pursue Debtor under § 12.3(a) of the 2010 Agreement. ICR is entitled to receive the 18%
default rate on the 2019 — 2022 Accounting Year Catch Up Payments due. Such interest
accrues from the 15th day of January, following Accounting Year for which such Catch
Up Payment is owed.

Through April 30, 2025, ICR seeks default interest in the amount of
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$4,428,678.08. ICR’s updated damage figure through July 15, 2025 includes an
additional $311,079.45 in default interest. As of July 15, 2025, ICR’s interest calculation
totals $4,739,757.53. ICR seeks further default interest accruing daily in the amount of
$4,039.15, until paid. However, ICR alleges interest began accruing on each Catch Up
Payment as early as December 31st for the delinquent Catch Up Payment.

In Debtor’s administrative case, ICR filed an unsecured claim on July 14, 2025,
totaling $31,567,291.88. Of that amount, $13,145,557.53 pertains to the Catch Up
Payments sought by ICR for 2019 through 2024. It is well settled law that unmatured
interest on unsecured claims stops accruing at the time of the bankruptcy petition. %
Debtor’s Petition Date was April 18, 2025. ICR’s proof of claim includes post-petition

interest totaling $360,197.20.1%7

2. Is the 18% Interest Rate an Unenforceable Penalty?

In its April 30, 2026, Order in 25-AP-175, the Court noted

Harvard and Harvard TR breached the terms of their
Guaranties. ICR suffered damages in the amount of the
unpaid Catch Up Payments due through the date of this
Order, plus costs and attorney fees. Interest will accrue on
these amounts at the rate of 18% per annum... (DE 76, page
32 lines 17-20).

Importantly, the Court did not determine the amount of unpaid Catch Up Payments due
through April 30, 2026. Nor did the Court determine when interest at 18% begins to
accrue or on which amounts the 18% accrued. For example, does the 18% interest rate
run from the last day of the year for which a Catch Up Payment is sought by ICR, i.e.
from the end of the “Accounting Year,” as that term is defined in Section 4.3 of the 2010

Agreement? Does the 18% interest rate run from January 15 of the following year? Does

106 11 U.S.C. § 502(b)(2)
197 Starting 4/19/15 through 7/15/25, 88 days * $4,093.15 = $360,197.20.
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the 18% interest rate run from the date ICR filed its lawsuit against the Debtor and/or
Guarantors in State Court? Does the 18% intertest begin to accrue only after judgment is
entered against the Debtor and/or Guarantors? Does the interest rate begin to run at some
other date? Once judgment is entered against Debtor (or Guarantors) does interest
continue to run at 18% per annum or does the federal rate apply?'%® Some of these issues
are now squarely before the Court in both of these Adversary Proceedings. Of course, the
Debtor contends this is a disputed fact issue that requires a trial before this Court.
Debtor has argued that the 18% default interest sought by ICR is an unenforceable
penalty under Arizona law as developed by Dobson Bay. The circumstances between the
Parties are easily distinguishable from Dobson Bay where there a lender was seeking not
only regular interest and default interest but also a flat 5% late fee. There is no late fee
called for in the Contracts nor is ICR seeking such. The late fee in Dobson Bay was found
by the Court to be an unenforceable penalty because the imposition of the late fee in
addition to default interest would result in duplicative recovery for the lender’s losses.
As discussed in Dobson Bay and earlier cases, interest compensates a party for the loss
of use of money.'?” Here, the 18% default interest contracted for by these sophisticated
Parties reasonably approximates ICR’s loss for the use of the delinquent Catch Up
Payments. The 18% default interest rate called for in § 12.3(a) (as well as in § 12.3(c)
and 9 1.2 of the Guaranties) is not an unenforceable penalty and ICR is not required to
prove its actual damages to enforce this default interest provision under Dobson Bay.
Pre-Petition Date default interest on the Catch Up Payment does not, as ICR
claims, run from the end of the Accounting Year. It runs from the 15" day of the month
following the end of the Accounting Year of the missed performance obligation. For the

2019-2022 Accounting Year purchase obligations, the Catch Up Payment is due on

108 See 28 U.S.C. § 1961.
19 Dobson Bay, 393 P.3d at 456; see also Arizona E. R. Co. v. Head, 224 P. 1057, 1059 (Ariz. 1924).
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January 15th of the following year. ICR’s proof of claim must be amended. The default
interest components of ICR’s damage claim in this Adversary Proceeding are
miscalculated. The Court prefers to not be the mathematician in this Adversary
Proceeding or the Guaranty Adversary Proceeding or in the matter of ICR’s proof of

claim. The Court requests that ICR file corrected calculations in each of these matters.

E. Mitigation of Damages
Ordinarily, a non-breaching party to a breached contract has a duty to mitigate its

damages.!!?

ICR claims that Debtor waived its affirmative defense of mitigation of
damages. This assertion is unsupported by the terms of the Contracts. Neither the 2010
Agreement nor the Sixth Addendum explicitly or implicitly waive ICR’s duty to mitigate
its damages. This Court finds that Debtor did not waive its right, under Arizona law, to
require ICR to take reasonable steps to avoid or minimize damages resulting from
Debtor’s breach of contract. ICR has a common law duty to mitigate its damages.

As the breaching party, Debtor bears the burden of showing that mitigation was
reasonably possible and that the non-breaching party, ICR, did not make a reasonable
attempt.!!! Debtor argues that ICR failed to mitigate damages because there were buyers
interested in purchasing the real property that is subject to the Contracts and ICR blocked
attempts to reconvey title from the Master Trust to ICR. To support this argument, Debtor
provides a letter of intent from Jorde Farms 1, LLC offering to purchase all the trust
property for $6,000,000. Debtor also offers “expert” testimony regarding other actions
available to ICR short of instructing the Master Trust’s Trustee to convey title of property

to ICR.

The Letter of Intent from Jorde Farms 1, LLC was not a binding commitment that

110 See West Pinal, 785 P.2d at 68.
T Solar—West, 687 P.2d at 944.
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Jorde would close a purchase nor is it clear Jorde had the financial ability to do so. Of
course, if ICR did cause the sale of all the lots to Jorde (or some other buyer) for
$6 million or any other amount less than what Debtor was obligated to pay for the lots,
ICR would have lost its ability to pursue any further rights against the Debtor or the
Guarantors because no further performance would have been required of the Debtor or
Guarantors under the Contracts. Moreover, ICR would have no ability to perform on its
obligations to Debtor since no property would have remained in the Master Trust. This
would not be a mitigation of ICR’s damages, it would be a full satisfaction of its claims
for an amount materially less than it would otherwise be entitled to receive under the
Contracts. The defaulting parties have no power to compel that result.

Even if ICR did not sell the lots to a third party, Debtor suggests ICR could have
sold its rights under the Contracts to a third party. Yes, it could have done so but there is
no evidence that such a bona fide, ready and willing and able buyer existed at a price that
would fully pay off the claims held by ICR. And, of course, such a sale would leave the
purchase of ICR’s rights in the exact situation ICR finds itself. Debtor’s argument in this
regard fails.

ICR argues that it could not mitigate damages through a sale of lots because it did
not hold title to the subject lots. The land is in a Master Trust and ICR is not the Trustee.
ICR also argues that, even if it held title, it could not market or lease any of the property
because Debtor, upon the payment of the Catch Up Payments, had the option to select
lots to be transferred to Debtor.!!? The Court rejects these arguments because, as the first
beneficiary under the Trust, on Debtor’s default ICR had the power to direct the Trustee
of the Master Trust to convey all or a portion of the Trust Property for prices established

by ICR.

112 Debtor’s payment defaults had not terminated Debtor’s purchase options because ICR did not invoke its
termination rights under § 12.3(a) of the 2010 Agreement.
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ICR argues that Debtor is using mitigation of damages argument as a means of
forcing ICR to elect a specific remedy. ICR points out that, as the breaching party, Debtor
cannot force ICR to elect a specific remedy. Although ICR chose not to do so, the 2010
Agreement provides that in the event of an Article 3 Termination “ICR shall have the
right to instruct Trustee...to promptly convey to ICR title to all Un-Converted Phases
then remaining in the Master Trust.” Since ICR held the power to cause the Trust’s
Trustee to reconvey title into ICR, Debtor essentially argues it was unreasonable for ICR
to not do so. That raises a question of whether ICR’s chosen remedy on Debtor’s default
was the correct choice by ICR. Upon its breach of the Contracts, Debtor does not have
the right to direct which remedy ICR chooses. Nor does Debtor have standing to
challenge the reasonableness of ICR’s elected remedy. The remedy election belongs to
the non-breaching party, ICR. ICR and Debtor are sophisticated parties. They were
represented by sophisticated attorneys who drafted these complicated Contracts. The
Contracts contain a wide array of paths the non-defaulting party can choose to travel once
the counter-party defaults. The defaulting party does not have the right to choose the non-
defaulting party’s remedy path under the guise of requiring the non-defaulting party to
mitigate its damage. Rather, once ICR chose its remedy path, only then may the Debtor
contend that ICR did not mitigate its damages while following that remedy path. Debtor
has not shown this Court that ICR failed to act reasonably in mitigating its damages once
ICR (as was its right under § 12.3(a)), chose to “seek collection of the delinquent Catch-
Up Payment.”

Debtor has repeatedly argued that ICR is intentionally running up its 18% default
interest claim. That default interest claim is, of course, numerically significant. However,
Debtor’s proposed solution is for this Court to find ICR should have pursued a different
default remedy, such as declaring an Acceleration Event or declaring an Article 3
Termination Event. Again, Debtor’s arguments are not defenses in the nature of ICR’s
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failure to mitigate its damages. Debtor’s arguments find fault with ICR’s chosen remedy.
Debtor, as the defaulting party, cannot now complain that ICR’s chosen remedy
exacerbated (not mitigated) ICR’s damages.

In pursuing its rights to seek Catch Up Payments from Debtor, ICR has not acted
unreasonably or lackadaisically. Debtor’s default (anticipatorily breaching in November
2018) became actionable after ten days following ICR’s Notice of Anticipatory Breach,
1.e. when Debtor failed to cure its anticipatory breach of the Contracts. Debtor filed its
declaratory action (the First State Court Action) on August 28, 2019. ICR promptly
answered that complaint and filed its counterclaims on September 26, 2019. The First
State Court Action proceeded on a long and winding journey, including a tour to the
Court of Appeals. Debtor started this battle. It is ironic that it now claims ICR has
unnecessarily run up the interest score by enhancing, not mitigating, its interest damages.

ICR commenced the Second State Court Action against the Guarantors, on
September 25, 2019. ICR acted promptly in doing so. When the First State Court Action
produced favorable declaratory results for ICR,!'!? it commenced the Third State Court
Action on March 23, 2023, naming the Debtor and seeking Catch Up Payment damages
then due through 2022 under § 12.3(a) of the 2010 Agreement. As was their right, Debtor
and Guarantors vigorously defended against the Second and Third State Court Actions,
including after the time those two actions were consolidated into the Second State Court
Action. As it turns out, it was this energetic defense that prolonged the litigation and
escalated the interest rate damages now sought by ICR against both the Debtor and the
Guarantors. ICR did not sit on its hands. ICR did not passively allow its interest rate
damages to skyrocket. ICR and Debtor and the Guarantors have all battled long and hard,
lo these many years. In doing so, ICR has been pushing for a judgment that it wants to

ultimately collect from the Debtor and/or Guarantor. Pursuing its chosen remedy and

113 The Trial Court order is dated April 22, 2022. The Court of Appeals Opinion is dated April 9, 2024.
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pursing it vigorously has not been a failure by ICR to mitigate its damages.

While agreeing that ICR owes a duty to mitigate its damages, the Court rejects all
of the Debtor’s suggested courses of mitigation. Debtor’s proposals are more in the nature
of suggested settlement alternatives or preferred remedy elections. Debtor fails to
demonstrate that a reasonable and viable mitigation path is or was available to ICR and

that ICR failed to mitigate its damages by following that path of damage mitigation.''*

VI. CONCLUSION

The Court partially grants ICR’s Motion for Summary Judgment against Debtor.
The undisputed facts establish that the Contracts defined the Parties’ obligations and
Debtor failed to perform those obligations as they came due. The Court further finds that
Debtor anticipatorily repudiated the Contracts through its 2018 Letter which constituted
a positive, unequivocal manifestation of its intent to not perform its obligations as
performance becomes due. The record establishes that ICR was ready, willing, and able
to sell lots to the Debtor. The Court rejects Debtor’s argument that ICR failed to provide
the required notice of default each year a Catch Up Payment was due because Debtor’s
anticipatory breach excused ICR from sending a yearly notice. The Court will not require
a futile act. Debtor breached the Contracts.

The Court concludes that the following issues are not genuinely in dispute. First,
the Contracts establish the exclusive remedies available in the event of a default, and ICR

elected to pursue its available remedy of the collection of the delinquent Catch Up

114 While not before the Court in this Adversary Proceeding, the Court would like to make a few observations. In
the Guaranty Adversary Proceeding, ICR contends it is entitled to judgment against the Guarantors for all Catch Up
Payments due from Debtor to ICR under the Parties’ Contracts and that it did not need to first obtain a judgment
against the Debtor or even bother suing the Debtor for these Catch Up Payments. The Court agrees that ICR did not
need to sue Debtor to be able to obtain a judgment against the Guarantors. However, at bottom, the Court is troubled
by the possibility of inconsistent judgment amounts against the Debtor as compared to a judgment amount against
the Guarantors. Guarantors have guaranteed payment of Debtor’s debts to ICR under the Contracts. The Guarantors
should not be held liable for a debt to ICR which is unenforceable against the Debtor. Having put in play before this
Court the amount of Debtor’s liability to ICR under these Contracts, how can the Court ignore the possibility that
Debtor’s liability might be something less than what ICR seeks as a judgment against the Guarantors? Query: must
the Court now determine ICR’s right to obtain a judgment for Catch Up Payments due after 2022 before a final
judgment may be entered against the Guarantors?
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Payment from Debtor and Guarantors. Debtor cannot compel ICR to pursue a different
contractual remedy. Second, Catch Up Payments accrue default interest at 18%, and that
accrual is not contingent on an Article 3 Suspension. Third, the default interest provision
is not an unenforceable penalty because it reasonably compensates ICR for losses
resulting from unpaid Catch Up Payments. Fourth, as to Debtor, default interest accrues
on the due date of the Catch Up Payment, namely the 15th day following the Accounting
Year in default.

Debtor did not waive ICR’s duty to mitigate damages. However, Debtor has not
demonstrated a reasonable mitigation course was or is available to ICR.

ICR did not seek relief for Catch Up Payments due after the 2022 obligation. The
Court will not grant judgment on relief not sought in ICR’s Adversary Proceeding. The
damage calculation submitted by ICR includes interest that did not accrue. Its
calculations must be corrected. Genuine issues of material fact remain as to the exact
amount of interest accrued and accruing on the unpaid 2019 — 2022 Catch Up Payments.
Genuine issues of material fact also remain as to ICR’s claims for Catch Up Payments in
2023 and years following as well as the interest rates applicable to those claims. And, of
course, ICR’s claims for fees and costs cannot be granted at this time because those

amounts have not yet been presented to the Court.

ORDERED

DATED AND SIGNED ABOVE.
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