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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF ARIZONA 

In re   
 
TALKING ROCK LAND, LLC, 
 
  Debtor. 
 
INSCRIPTION CANYON RANCH, 
L.P.; et al.,  
 
  Plaintiffs, 
 
v. 
 
WILLIAM E. SIMON & SONS 
REALTY PARTNERS, L.P.; et al., 
 

Defendants and 
Counterclaimants, 

 
v. 
 
INSCRIPTION CANYON RANCH, 
L.P.; et al.,  
 

Counter-Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Chapter 11 Proceedings 
 
Case No: 2:25-bk-03438-DPC 
 
Adversary No. 3:25-ap-00175-DPC 
 
 
 
 
UNDER ADVISEMENT ORDER RE 
CROSS MOTIONS FOR SUMMARY 
JUDGMENT  
 
(Not for Publication – Electronic 
Docketing ONLY) 1 
 

Before this Court is a case that calls into question how onerous a guaranty 

agreement can be and still be enforced according to its terms. The Parties have filed cross 

motions for summary judgment. Inscription Canyon Ranch, L.P.’s (“ICR”)2 Motion for 

 
1 This decision sets forth the Court’s findings of fact and conclusions of law pursuant to Fed. R. Bankr. P. 7052.  
2 ICR includes the Bryan C. Croll 2025 Gift Trust u/a/d June 17, 2005, the Stacey C. Croll 2005 Gift Trust u/a/d 
June 7, 2005, the Steven F. Croll 2005 Gift Trust u/a/d June 14, 2005, the Bryan Croll 2012 Gift Trust u/a/d dated 

Daniel P. Collins, Bankruptcy Judge 
_________________________________ 

Dated: April 30, 2026

SO ORDERED.
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Summary Judgment requests the Court find that the facts demonstrate Harvard 

Investments, Inc. (“Harvard”), and Harvard Talking Rock, LLC (“Harvard TR” 

collectively with Harvard, the “Harvard Guarantors”), and William E. Simon & Sons 

Realty Partners, L.P. (“Simon,” together with the Harvard Guarantors, “Guarantors”), 

have breached their guarantees of Talking Rock Land, LLC’s (“Debtor”)3 obligations to 

ICR.4 As a consequence of the Guarantors’ breach, ICR claims it has suffered damages 

of over $12 million.5 Guarantors’ Motion for Summary Judgment requests that the Court 

find the facts demonstrate Guarantors’ obligations have been satisfied.6   

After considering the Parties’ briefs, the Court partially denies Guarantors’ 

Motion for Summary Judgment and partially grants ICR’s Motion for Summary 

Judgment. The Court finds that the Harvard and Harvard TR Guarantors are liable to ICR 

on their Guaranties. However, the Court denies both summary judgment motions as to 

Simon because genuine issues of material fact remain as to Simon’s liability on its 

guarantee.  

 

I. BACKGROUND  

A. Agreements 

In 1999, the Debtor and ICR entered into a contract which governed the transfer, 

purchase, and development of 3,450 acres of land near Prescott, Arizona.7 ICR and the 

Debtor amended the contract many times, including in 2010 when they executed the 2010 

 
December 28, 2012, the Steven Croll 2012 Gift Trust, u/t/a dated December 11, 2012, and the Reiber Gift Trust, 
u/t/a dated December 15, 2012.  
3 ICR, Harvard, Simon and Harvard TR are collectively referred to as the “Parties.”  
4 This Court understands there are complex business holdings, membership, and management underlying these 
Parties. It is understood that each of the Guarantors were members and managers in various affiliate entities that 
ultimately formed the ownership of the Debtor. These entities include Harvard Simon I, LLC, William E. Simon & 
Sons Realty-G.P., LLC, Paladin Realty Partners, LLC, and Residential Simon, LLC. For simplicity, the Court will 
refer to the named Parties in the litigation although some documents were executed by their affiliate entities. 
5 Adversary Proceeding Docket (“DE”) 53.  
6 DE 54. 
7 DE 56 at 6; DE 57 at 2.  
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Amended and Restated Option Agreement (the “2010 Agreement”) and a 2010 Amended 

and Restated Trust Agreement (the “Master Trust”).8 The 2010 Agreement describes a 

system where “lot phases” were converted into junior trusts (“Junior Trusts”). Once lots 

were placed in a Junior Trust, Debtor would have an obligation to purchase the lots.9 The 

2010 Agreement required Debtor to purchase a minimum number of lots each year10 

during the contract term. Lots purchased by the Debtor were acquired upon satisfaction 

of specified lot release payments.11 Failure to purchase the minimum number of lots in a 

given year resulted in a required catch up payment (“Catch Up Payment”) to be made by 

Debtor in amounts equal to the total price of the lots that should have been purchased.12  

Contemporaneous with Debtor’s execution of the 2010 Agreement and Master 

Trust, each of the Guarantors executed guaranty contracts (the “Guaranties”)13 which 

obligated each of the Guarantors, jointly and severally with one another, to pay “the full, 

prompt, complete and faithful performance, payment, observance and fulfillment” of 

Debtor’s obligations to ICR. In summary, the Guaranties each guaranteed Debtor’s 

obligation to ICR to pay (i) all “Phase Maturity Balances” as they come due, (ii) all 

“Phase Purchase Balances” owed upon specific circumstances, and (iii) all Catch-Up 

Payments as they come due.14 The Parties agree that ICR is not presently owed any Phase 

Maturity Balances or Phase Purchase Balances. It is only the Catch Up Payment 

obligations of Debtor to ICR that are at issue in this litigation over Guarantors’ 

Guaranties.  

 
8 DE 56 at 6; DE 57 at 3. 
9 DE 54-1. 
10 DE 54-1 at 62. From 1/1/2011 to 12/31/2019, Debtor was required to purchase a total of 456 lots. 21 lots in the 
2011 calendar year, 30 lots in 2012, 45 in 2013, and 60 lots in 2014 through the contract term. 
11 DE 54 at 82. As of the 2010 Agreement effective date, Debtor had paid ICR release prices for 712 lots. The lot 
release price for the first 1,445 lots was $25,000. 
12 The term “Catch Up Payment” is defined in the 2010 Agreement at p. 11, ¶ 4.3.  
13 See DE’s 56 and 64 at Exhibits D, E and F.  
14 DE 56-4 Exhibit D is the “Simon Guaranty”; DE 56-5 Exhibit E is the “Harvard Guaranty”; DE 56-6 Exhibit F 
is the “Harvard TR Guaranty.” The three Guaranties contain identical operative terms so this Court will reference 
the Harvard Guaranty when discussing the terms of all the Guaranties. 
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Under their Guaranties, the Guarantors remain liable to ICR “absolutely, 

unconditionally, and irrevocably until all terms, covenants and conditions of the Trust 

Documents have been fully and completely performed by [Debtor] or otherwise 

discharged and/or released by . . .” ICR.15 The term “Trust Documents” is broadly defined 

as the current versions of the Master Trust agreement and 2010 Agreement “with all 

amendments, modifications, supplements, riders, exhibits and schedules that are attached 

thereto and may hereafter be attached thereto” together with the Junior Trusts 

documents.16 Among other things, the Guaranties allow ICR “without notice to 

Guarantor” to “extend the time for payment…or the time for performance,” “compromise 

any liability of Guarantor,” and “agree to any amendment, modification or alteration of 

any Trust Documents.”17 Under the Guaranties, the Guarantors also expressly waived 

“any and all suretyship defenses and defenses in the nature thereof . . . .”18  

The Debtor and ICR amended the 2010 Agreement several times, but it is the Sixth 

Addendum, effective December 31, 2015, that was the focal point in state court litigation 

between Debtor and ICR and is now relevant to this proceeding.19  

An affiliate of The True Life Companies, LLC (“True Life”), is now the majority 

owner of Debtor.20 True Life’s authorized agent, Taber Anderson, negotiated with ICR 

to modify the 2010 Agreement.21 Anderson signed the Sixth Addendum on behalf of the 

Debtor.22 The Sixth Addendum no longer required Debtor to utilize the Junior Trust 

process for lot purchases.23 The Junior Trust mechanism was not eliminated. Rather, 

 
15 DE 56-5 at 4. See ¶ 1.3 of the Guaranties.  
16 DE 56-5 at 2–3. See Recitals of the Guaranties. 
17 DE 56-5 at 6–7. See ¶ 3.5 of the Guaranties. 
18 DE 56-5 at 10.  See ¶ 5.4 of the Guaranties. 
19 DE 56-7. See also DE 56-1 Exhibit A Court of Appeals opinion dated April 9, 2024, at p.2, ¶ 3. 
20 DE 56-17, Exhibit Q. Like the original business relationships, True Life’s ultimate ownership includes various 
affiliate entities including True Life Communities LLC, TRR Holdings, LLLP, TTLC-TRR Management, LLC, 
TTLC-TRR Investment, LLC, Harvard-TRR Investments, LLLP, TTLC Management, Inc., and Symmetry 
Companies, LLC. The Court will collectively refer to these related entities as “True Life.” 
21 DE 65-6, Exhibit UU at 2. 
22 DE 56-7 at 22. 
23 DE 56-7 at 3–4. 
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beginning with the Sixth Addendum, Debtor could purchase lots directly from the Master 

Trust. The Sixth Addendum also “adds the concept of Density Unit, which was not 

referenced in the 2010 Agreement.”24 The Debtor’s option to purchase lots was extended 

through the earlier of December 31, 2027 or when ICR received payments for all 

“Density Units.”25 The minimum number of Density Units (i.e. lots) to be purchased over 

the term of the Sixth Addendum was also amended and called for a minimum purchase 

of 768 Density Units at varying prices over the life of the Sixth Addendum.26  

Except as otherwise provided in the Sixth Addendum, the Guarantors’ obligations 

“shall not be modified and shall continue to the expiration” of the extended term.27 

Section Nine of the Sixth Addendum acknowledged the Harvard and Harvard TR’s 

guaranty of Debtor’s obligation to ICR “to pay (i) all Phase Maturity Balances, (ii) all 

Phase Purchase Balances, and (iii) all Catch Up Payments . . . .”28  

Significantly, Harvard and Harvard TR both signed the Sixth Addendum under 

the words “Acknowledged and Agreed as to Section 9.”29 Simon did not sign the Sixth 

Addendum. Section Nine of the Sixth Addendum notes that Debtor and each of the 

Harvard Guarantors “consents to this [Sixth] Addendum (and any then existing extension 

or forbearance with respect to the guaranteed obligations); reaffirms and brings current 

their respective representations, warranties, and indemnities contained” in the 2010 

 
24 DE 56-1 Court of Appeals decision at p.6, ¶ 19. This term arose because of a dispute over the use of  “Lot” and 
“lots” in previous agreements. The Sixth Addendum defined “Density Unit” as “a lot or parcel whether planned or 
platted . . . . The change means that the term ‘Density Unit’ is much broader than Converted Phases and encompasses 
lots in both Master Trust and Junior Trusts.”  
25 DE 56-7 at 4. 
26 DE 56-7 at 29. 
27 DE 56-7 at 4. 
28 DE 56-7 at 8. The Sixth Addendum also details a mechanism by which Simon could be substituted as a guarantor 
on new Phase Maturity Balances and Phase Purchase Balances. However, even if a substitute guarantor was 
approved, the Sixth Addendum noted Simon’s “obligations related to any and all Catch Up Payments…shall remain 
joint and several.” There is no evidence in the record that a guarantor was substituted for Simon as a guarantor on 
Phase Maturity Balances or Phase Purchase Balances. Nor is there any evidence that the Parties discussed a 
mechanism for substituting a different guarantor for Simon on its guaranty of Catch Up Payments. 
29 DE 56-7 at 23. 
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Agreement and/or Guaranties.30 The 2010 Agreement, as amended by the First through 

Sixth Addendum, has since been subject to further addenda, including the last addenda 

known as the Ninth Addendum, which became effective February 27, 2018.31 

 

B. Simon Parts Ways with the Debtor 

In 2013, a Membership Interest Purchase Agreement and an Amendment to 

Membership Interest Purchase Agreement (“Amended MIPA”) were executed by Simon, 

on behalf of an affiliate, and whereby Simon transferred its entire ownership interest in 

the parent entity of Debtor.32 As of 2013, Simon had 0% ownership in the parent entity 

of Debtor, the Harvard affiliates owned 33%, and affiliates of True Life owned 67% of 

the parent entity of Debtor.33 The Amended MIPA refers to a closing condition that True 

Life, Harvard, and Harvard TR execute and deliver an indemnity agreement “pertaining 

to various matter with respect to” the Guaranties and an additional indemnity agreement 

executed by Harvard defined as the “Simon L.P. Indemnity.”34 The referenced indemnity 

agreements associated with Simon’s transfer to True Life have not been submitted into 

the record before this Court. Although the record does not include when ICR became 

aware of Simon’s sale to True Life, it is not disputed that ICR produced the June 27, 2014 

Term Sheet which addresses revisions “to reflect True Life becoming a member.”35 

 

C. The Dispute 

In November 2018, Debtor notified ICR that it would not purchase any more lots 

(Density Units).36 In 2019, Debtor and ICR sought declaratory relief through litigation in 

 
30 DE 56-7 at 9. 
31 DE 56-37, Exhibit KK. 
32 DE 56-15, Exhibit O; DE 56-16, Exhibit P. 
33 DE 54-2, Exhibit 16 at 78. 
34 DE 56-15 at 9–10. 
35 DE 65-1, Exhibit SS at 4.  
36 DE 56-8, Exhibit H. 
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the Arizona Superior Court, Maricopa County (“Trial Court”) regarding the Debtor’s 

right to stop purchasing Density Units and on the Debtor’s financial obligations under 

the Sixth Addendum (the “First State Court Action”).37 The Trial Court in the First State 

Court Action ruled that, whether or not Debtor exercised options to convert lots from the 

Master Trust to a Junior Trust or exercised its option to acquire lots directly from the 

Master Trust, the Sixth Addendum imposed upon the Debtor obligations to purchase a 

defined number of lots each year, through 2027.38  

On appeal, the Arizona Court of Appeals, Division One (“Court of Appeals” 

together with the Trial Court “State Court”) affirmed the Trial Court, determining that 

the Debtor’s Junior Trust conversion option and its option to acquire lots from the Master 

Trust were distinct from the Debtor’s obligations to purchase a minimum number of lots 

each year, through 2027.39 The Court of Appeals noted that, while the 2010 Agreement 

gave Debtor the option to convert phases to Junior Trusts, the Sixth Addendum permitted 

the Debtor to avoid the Junior Trust conversion mechanism by taking down lots by 

exercising an option to purchase those lots directly from the Master Trust.40 Under either 

option exercised by the Debtor, it would then have to pay for the lots identified in the 

exercised option. While the Debtor could choose to exercise its option to acquire lots 

from the Master Trust or through a Junior Trust, the Court of Appeals agreed with the 

Trial Court that Debtor still had an obligation (under the Sixth Addendum) to acquire a 

specified minimum number of lots each year through 2027.41  In other words, Debtor had 

an option to purchase lots in one of two ways but still had the obligation to pay for a 

minimum number of lots each year. If the Debtor did not exercise options to acquire 

enough lots in a given year to meet its minimum purchase obligation, the Debtor would 

 
37 DE 57 at 7; DE 56 at 18.  
38 DE 56-10, Exhibit J. 
39 DE 56-1, Exhibit A. 
40 DE 56-1 at 6, ¶ 19. 
41 DE 56-1 at 10. 
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be responsible to pay ICR a Catch Up Payment by the “15th day following the end of the 

subject Accounting Year.”42 In short, exercising purchase options was up to the Debtor’s 

discretion but the Debtor still had an obligation to ICR to purchase a specified number of 

lots each year.43  

Debtor made the required Catch Up Payments for 2015-2018 and also purchased 

five lots in furtherance of the 2019 lot purchase requirement.44 However, commencing in 

January 2020, any shortfall in the minimum annual Base Lot Release Payments45 

remained unpaid and, therefore, Debtor was liable for Catch-Up Payments.46 As of 

July 15, 2025, ICR claims to have suffered damages in the amount of $13,039,757.5347 

plus costs and attorneys fees. Since this calculation, a Catch Up Payment for 2025 

purchase obligations potentially became due on January 15, 2026, and additional interest 

has accrued at the contract rate of 18% per annum.48  

 

D. The Adversary Proceeding 

On September 25, 2019, ICR filed a complaint in the Trial Court against Debtor 

and the Guarantors (the “Second State Court Action”).49 Guarantors filed their answer 

and counterclaims. Debtor filed its chapter 11 petition on April 18, 2025 (“Petition 

Date”).50 On April 23, 2025, Debtor removed the Second State Court Action to this Court 

thereby commencing Adversary No. 3:25-ap-00175-DPC (the “Adversary 

Proceeding”).51  ICR eventually consented to this Court taking jurisdiction over the 

 
42 See DE 54-1 at 62, ¶ 4.3. “Accounting Year” is defined as January 1 through the following December 31.  
43 DE 56-1 at 10. 
44 DE 56-24, Exhibit X. 
45 Defined in ¶ 2.5 of the 2010 Agreement as having “the meaning described under Section 4.1 hereof.”  
46 DE 56-1 at 15. 
47 DE 56-24, Exhibit X. See also Damages Calculation at DE 56-28, Exhibit BB current through 4/30/25. 
48 See DE 56-28, Exhibit BB.  
49 DE 56 at 18. 
50 Administrative Case Docket Entry (“Admin DE”) 1. 
51 DE 1. 
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Second State Court Action.52 In an effort to move this Adversary Proceeding along, the 

Court set a status hearing on February 12, 2026, at which time the Court learned that the 

Parties had been unsuccessful in settlement efforts and wanted the Court to address both 

ICR’s Motion for Summary Judgment and the Guarantors’ Motion for Summary 

Judgment. Counsel for both sides waived oral argument. The Court then took this matter 

under advisement.53  

 

1. The ICR Motion for Summary Judgment 

On July 11, 2025, ICR filed a Motion for Summary Judgment and its 

Statement of Undisputed Facts (“ICR Facts”).54 ICR argues that, as a matter of law, the 

Guarantors breached their respective Guaranties and the Guarantors are liable to ICR.55 

ICR argues that the Debtor owes ICR the Catch Up Payments called for under the Sixth 

Addendum, the Guaranties obligate Guarantors to pay the Catch Up Payment since the 

Debtor has failed to do so, and ICR has suffered damages as a result of the Catch Up 

Payments not being paid by either the Debtor or the Guarantors.56 ICR argues that the 

Guarantors remain obligated by the Guaranties and are liable to ICR because the 

Guarantors consented to Debtor and ICR modifying their agreements, the Guarantors 

waived any defense to modifications of the Debtor’s agreements with ICR, and the 

Guarantors consented to the Sixth Addendum.57 ICR argues that there is no factual basis 

for the Guarantors to claim a violation of the anti-contact rule, and even if there was, no 

legal authority exists to nullify an agreement on this basis.58 ICR argues that the 2010 

 
52 See Order on Removal and Severance of Adversary. Adv. No. 3:25-ap-00137-DPC DE 42.  
53 These two motions, the various statements of facts, responses, replies, errata and exhibits collectively total nearly 
1,500 pages.  
54 DE 53; DE 56. 
55 DE 53 at 5–6. 
56 DE 53 at 10–14. 
57 DE 53 at 15. ICR often lumps all Guarantors together in its moving paper but, unlike the Harvard Guarantors, 
Simon did not sign the acknowledgment and agreement as to Section 9 of the Sixth Addendum.  
58 DE 53 at 15. 
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Agreement (as repeatedly modified) was not terminated because Arizona law allows a 

party to plead inconsistently.59 ICR argues that the implied covenant of good faith and 

fair dealing was not breached because, under the express terms of the Guaranties, 

Guarantors waived defenses to the Guaranties. ICR also contends the Sixth Addendum 

was not inconsistent with the Guarantors’ reasonable expectations.60 

 Guarantors’ response argues that, by the express terms of the Guaranties, their 

obligations are created by the Junior Trust lot conversion process, and that the Annual 

Performance Covenant61 was not guaranteed.62 Guarantors argue that ICR admitted that 

only property in Junior Trusts was guaranteed and that ICR was aware (prior to execution 

of the Sixth Addendum), that the Guarantors did not want to add to their guarantees.63 

Guarantors argue that, even though the Sixth Addendum increased Debtor’s liability to 

ICR, it did not increase Guarantors’ financial exposure because they were not parties to 

the Sixth Addendum, and the State Court determined there was no presumption of 

Guarantors’ liability.64 Because the scope of the Guaranties is limited to the payment 

obligations of (i) Phase Maturity Balances, (ii) Phase Purchase Balances, and (iii) Catch 

Up Payments, Guarantors contend that construing the “boilerplate” Sixth Addendum 

language beyond these terms is inequitable and conflicts with the parties’ intent.65 

Guarantors also argue that, through “confusing and obtuse language in the Sixth 

Addendum” which removed the Junior Trust requirement, ICR attempts to expand 

Guarantors’ liability by several million dollars through the Annual Performance 

Covenant, and that the Guarantors never guaranteed such Annual Performance 

 
59 DE 53 at 16–17. 
60 DE 53 at 15–16; DE 53 at 17–18. 
61 Catch Up Payments are determined by the cumulative shortfall in the Base Lot Release Payments at the end of a 
given year. The Annual Performance Covenant is essentially the contracted requirement for Debtor to make a given 
year’s Catch Up Payments.  
62 DE 62 at 4. 
63 DE 62 at 2–4. 
64 DE 62 at 6. 
65 DE 62 at 7–8. 
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Covenant.66 Guarantors argue that equitable estoppel, reasonable expectations, and 

mistake bar ICR from enforcing Guaranties as to the Sixth Addendum because the 

Guarantors were only asked to acknowledge Section 9 of the Sixth Addendum, did not 

provide consent to the expansion of their Guaranties’ liability, and were not the party that 

drafted the Sixth Addendum.67 Guarantors argue that Simon did not sign the Sixth 

Addendum at all because Simon had sold its interests in the Debtor three years before 

execution of the Sixth Addendum.68 Guarantors argue they are discharged from further 

liability on the Guaranties because ICR cannot expand or modify the Guaranties without 

express consent of the Guarantors, which did not occur.69 Guarantors argue that 

Guarantors are not bound to the Arizona Court of Appeals decision because collateral 

estoppel does not apply.70 Guarantors also contend that ICR has not attempted to mitigate 

its damages because multiple third party purchase offers have not been accepted by 

ICR.71 Finally, Guarantors argue that interest of 18% is an unenforceable penalty because 

it bears no reasonable relationship to ICR’s loss.72 

 ICR replied in support of its motion asserting that Guarantors consented to 

amendments prior to the Sixth Addendum, were involved in negotiations over the Sixth 

Addendum, consented to the Sixth Addendum, and signed the Sixth Addendum.73 ICR 

argues that the cumulative effect of these facts bind Guarantors to their Guaranties in 

which they consented to amendments of the ICR/Debtor obligations, and in which 

Guaranties the Guarantors waived defenses to the ICR claims. In sum, ICR contends the 

Debtor is in default on the 2010 Agreement, as amended by the Sixth Addendum and 

subsequent addenda, and that Guarantors are obligated to stand good for ICR’s claims 
 

66 DE 62 at 8–9. 
67 DE 62 at 10–11. 
68 DE 62 at 11. 
69 DE 62 at 12–13. 
70 DE 62 at 13–14. 
71 DE 62 at 14. 
72 DE 62 at 14–15. 
73 DE 62 at 14–15. 
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against the Debtor.74  

 

2. The Guarantors’ Motion for Summary Judgment 

The Guarantors filed their own Motion for Summary Judgment and a 

Statement of Undisputed Facts (“Guarantor Facts”).75 Guarantors argue that the three 

obligations within the scope of their Guaranties have all been satisfied and now nothing 

is owed on their Guaranties.76 They claim the Guaranties only covered purchases by 

Debtor from Junior Trusts and no Junior Trusts currently exist.77 Guarantors contend that 

communications both before and after execution of the Sixth Addendum demonstrate 

ICR agreed the Guaranties only apply to Junior Trust conversion obligations and ICR 

knew the Guarantors did not wish to expand their obligations.78 Guarantors claim that the 

expansion of Debtor’s obligations to ICR under the Sixth Addendum are tantamount to a 

“new deal” which discharges their obligations under the Guaranties.79 Guarantors assert 

that ICR exhibited bad faith and violations of reasonable expectations through ICR’s 

attempts to bind the Guarantors to the expanded liability contained in the Sixth 

Addendum, and along with the principles of equitable estoppel, Guarantors should be 

relieved of further liability under the Guaranties.80 Guarantors argue that Simon should 

be dismissed because its interests in the Debtor were sold in 2013, long prior to the Sixth 

Addendum and because it did not sign or otherwise consent to the Sixth Addendum.81 

ICR’s response and Guarantors’ reply essentially track the arguments 

summarized above.  

. . .  
 

74 DE 62 at 14–15. 
75 DE 54; DE 57. 
76 DE 54 at 2. 
77 DE 54 at 5–6. 
78 DE 54 at 9–11. 
79 DE 54 at 13–14. 
80 DE 54 at 15–17. 
81 DE 54 at 11. 
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II. JURISDICTION 

Pursuant to 28 U.S.C. §§ 1334, 1452(a) and 157 the Court has jurisdiction over 

this bankruptcy case, this Adversary Proceeding, and the issues described in this Order. 

All Parties agree this Court has jurisdiction to enter final orders in this Adversary 

Proceeding.82 The Parties also agree Arizona law applies to the 2010 Agreement,83 Sixth 

Addendum84 and the Guaranties.85  

 

III. ISSUE 

Whether the Guaranties bind some or all of the Guarantors to pay for Debtor’s 

obligations to ICR, notwithstanding changes made over the years to the 2010 Agreement 

and notwithstanding certain facts surrounding the Parties’ relationships with one another.  

 

IV. THE LAW 

A. Summary Judgment Standards 

Summary judgment is appropriate only if “the movant shows that there is no 

genuine issue as to any material fact and the movant is entitled to judgment as a matter 

of law.”86 An issue is “genuine” only if there is an evidentiary basis on which a reasonable 

fact finder could find in favor of the non-moving party.87 A dispute is “material” only if 

it could affect the outcome of the suit under governing law.88 “[A]t the summary 

judgment stage, the judge’s function is not himself to weigh the evidence and determine 

the truth of the matter but to determine whether there is a genuine issue for trial.”89  

 
82 DE 42. 
83 DE 56-2 and DE 54-1 at 30, ¶ 19.1.  
84 DE 56-7 at 20, ¶ 26. 
85 DE’s 56-4, 56-5 and 56-6 at p.10, ¶ 5.5 of the Guaranties.  
86 Fed. R. Civ. P. 56 as incorporated by Fed. R. Bankr. P. 7056 in adversary proceedings. 
87 In re Marciano, 459 B.R. 27, 51 (9th Cir. B.A.P. 2011) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 
248 (1986)). 
88 Id. at 52. 
89 In re Barboza, 545 F.3d 702, 707 (9th Cir. 2008) (citing Anderson, 477 U.S. at 249). 
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On a motion for summary judgment a “party may object that the material cited to 

support or dispute a fact cannot be presented in a form that would be admissible in 

evidence.”90 In the Ninth Circuit, the Trial Court does “not focus on the admissibility of 

the evidence's form. We instead focus on the admissibility of its contents.”91 At the 

summary judgment stage, a court may review the contents of a document and determine 

whether the document appears to be “sufficiently genuine.”92 “Where the parties file 

cross-motions for summary judgment, the court must consider each party's evidence, 

regardless under which motion the evidence is offered.”93 

 

B. Guaranties 

Historically, Arizona courts have strongly upheld parties’ commercial contractual 

agreements. Freedom of contract is a fundamental principle preserved in Arizona’s 

Constitution.94 Long ago, the Arizona Supreme Court declared: “Where parties bind 

themselves by a lawful contract, in the absence of fraud a court must give effect to the 

contract as it is written, and the terms or provisions of the contract, where clear and 

unambiguous, are conclusive.”95 Despite the wide berth Arizona courts have given to 

consensual agreements, it is also true that guarantees are given close scrutiny in Arizona 

courts. Generally, a “contract of guarantee will be strictly construed to limit the liability 

 
90 Fed. R. Civ. P. 56. 
91 Fraser v. Goodale, 342 F.3d 1032, 1036-37 (9th Cir. 2003); see also Block v. City of Los Angeles, 253 F.3d 410, 
418-19 (9th Cir. 2001) (“To survive summary judgment, a party does not necessarily have to produce evidence in a 
form that would be admissible at trial, as long as the party satisfies the requirements of Federal Rules of Civil 
Procedure 56.”); see also Fed. Deposit Ins. Corp. v. N.H. Ins. Co., 953 F.2d 478, 485 (9th Cir. 1991) (“the 
nonmoving party need not produce evidence in a form that would be admissible at trial in order to avoid summary 
judgment.”) 
92 Las Vegas Sand, LLC v. Nehme, 632 F.3d 526, 533 (9th Cir. 2011) (citing Orr v. Bank of Am., NT & SA, 285 F.3d 
764, 778 (9th Cir. 2002)). 
93 Las Vegas Sand, 632 F.3d at 533 (citing Fair Hous. Council v. Riverside Two, 249 F.3d 1132, 1136 (9th Cir. 
2001)). 
94 Arizona Contract Clause. Ariz. Const. art. 2, § 25. 
95 Goodman v. Newzona Investment Co., 421 P.2d 318, 320 (Ariz. 1966).  
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of the guarantor.”96 A guarantor is discharged of unperformed duties if there is an 

unconsented, material modification of its obligations.97 However, “Arizona law is well 

settled that surety rights can be waived by contract.”98  

Arizona Courts have long looked to the Restatement where Arizona law is not 

clear. The Arizona Supreme Court has held that “[a]bsent Arizona law to the contrary, 

this Court will usually apply the law of the Restatement.”99 Two sections of the 

Restatement (Third) of Suretyship and Guaranty (“Restatement”) are worth reviewing in 

the context of the case at bar. Section 41 of the Restatement is entitled “Modification of 

Underlying Obligation” and states, in relevant part:  

If the principal obligor and the oblige agree to a modification, 
other than an extension of time or a complete or partial 
release, of the principal obligor’s duties pursuant to the 
underlying obligation:  

. . . 

     (b) the secondary obligor is discharged from any 
unperformed duties pursuant to the secondary obligation:  

          (i) if the modification creates a substituted contract or 
imposes risks on the secondary obligor fundamentally 
different from those imposed pursuant to the transaction prior 
to modification;  

          (ii) in other cases, to the extent that the modification 
would otherwise cause the secondary obligor a loss;  

     (c) to the extent that the secondary obligor is not 
discharged by operation of paragraph (b) from its duties:  

          (i) the secondary obligation is correspondingly 
modified; . . . . 

 
96 Westcor Co. P'ship v. Pickering, 794 P.2d 154, 156 (Ariz. Ct. App. 1990); see also Consolidated Roofing & 
Supply Co. Inc. v. Grimm, 682 P.2d 457, 460 (Ariz. Ct. App. 1984). 
97 Indian Vill. Shopping Ctr. Inv. Co. v. Kroger Co., 854 P.2d 155, 157 (Ariz. Ct. App. 1993); see also Restatement 
(Third) of Suretyship & Guaranty § 41 (1996). 
98 Data Sales Co. v. Diamond Z Mfg., 74 P.3d 268, 272 (Ariz. Ct. App. 2003) (citing McClellan Mortgage Co. v. 
Storey, 704 P.2d 826, 829 (Ariz. Ct. App.1985); Howard v. Associated Grocers, 601 P.2d 593, 596 (Ariz. 1979)). 
99 Ft. Lowell-NSS P’ship v. Kelly, 800 P.2d 962, 968 (Ariz. 1990); see also Data Sales, P.3d at 272.. 
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Comment d to § 41 discusses the possibility of discharging a guarantor where the 

underlying obligation is materially modified and incurs the risk that the principal obligor 

might default on the underlying obligation. That comment states: 

d. Discharge. A modification of the underlying obligation 
can cause the secondary obligor a loss by making the 
underlying obligation more difficult or expensive to perform, 
thereby increasing the likelihood that the secondary obligor 
will be called on to perform the secondary obligation. If the 
principal obligor is insolvent or otherwise unable to fulfill its 
duty of reimbursement or restitution, the secondary obligor 
would suffer a loss to the extent that its unreimbursed cost of 
performance exceeds that which would have been the case if 
the modification had not been made. Therefore, the 
secondary obligation is discharged to the extent of that loss.  

Modification of the underlying contract may be so profound that the modified 

contract becomes a new contract for which the guarantor has no liability. Comment e 

states:  

e. Fundamental modifications. Under the law of contracts, a 
substituted contract is a new contract that is accepted by the 
obligee in satisfaction of the obligor’s existing duty. The 
substituted contract discharges the original duty, and breach 
of the substituted contract by the obligor does not give the 
obligee a right to enforce the original duty. Thus, if the 
obligee accepts a substituted contract from the principal 
obligor, the underlying obligation is satisfied, thereby 
discharging the secondary obligation. Any default of the 
principal obligor on the substituted contract does not revive 
the original underlying obligation or the secondary 
obligation. A modification of the underlying obligation that 
imposes risks on the secondary obligor fundamentally 
different from those present initially is the substantial 
equivalent of a substituted contract, and similarly discharges 
the secondary obligation. A series of modifications, no one 
of which may be fundamental, but which, in the aggregate, 
have such a fundamental effect, should be treated the same 
way.  
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This principle was essentially adopted by Division One of the Arizona Court of Appeals 

in the Westcor case. There, the court was faced with a landlord’s efforts to enforce a lease 

guarantee where the underlying lease expired by its terms but the landlord permitted the 

tenant to exercise an option to extend the lease even though the option had also expired.100 

The court held that the lease “renewal” was a new contract and the “‘renewal’ was not 

covered by the guarantee.”101  

Arizona courts have addressed surety defenses discussed in the Restatement. In a 

2003 Court of Appeals decision, the court held that “surety defenses, including the 

defense found at Restatement § 41(b)(i), can be expressly or impliedly waived within the 

guaranty contract.”102 A guarantor’s consent to modifications estops it from arguing a 

guaranty does not apply.103 Beyond Arizona, courts throughout the country regularly 

uphold the enforceability of broad waiver provisions in guaranties.104  

Section 48 of the Restatement speaks to waiver provisions in guarantees. There it 

states:  

(1) The secondary obligation is not discharged pursuant to 
§ 39(c)(ii)-(iii), § 40(b), § 41(b)(ii), § 42(1), § 43, or § 44 to 
the extent that, in the contract creating the secondary 
obligation or otherwise, the secondary obligor consents to 
acts that would otherwise be the basis of the discharge, agrees 
that such discharges are unavailable to the secondary obligor, 
or waives such discharges. Consent may be express or 

 
100 Westcor, 794 P.2d at 156. 
101 Westcor, 794 P.2d at 158. 
102 Data Sales, 74 P.3d at 274; see also Pi'Ikea, LLC v. Williamson, 321 P.3d 449, 452 (Ariz. Ct. App. 2014), as 
corrected (Dec. 7, 2016) (“Surety defenses may be either expressly or impliedly waived within the agreement…, 
and no fixed language or form of consent is required for waiver.”).  
103 Horizon Res. Bethany Ltd. v. Cutco Indus., Inc., 881 P.2d 1177, 1182 (Ariz. Ct. App. 1994) 
104 Compagnie Financiere de CIC et de L'Union Europeenne v. Merrill Lynch, Pierce, Fenner & Smith Inc., 188 
F.3d 31, 34 (2d Cir. 1999); see also Austad v. U.S., 386 F.2d 147, 149 (9th Cir. 1967) (“since we conclude that there 
was a waiver of this defense under either state or federal law, we need not answer [whether surety was discharged 
under Arizona law]”); see also U. S. v. Rollinson, 629 F. Supp. 581, 586 (D.D.C. 1986), aff'd, 866 F.2d 1463 (D.C. 
Cir. 1989) (“the guaranty agreements specifically permitted the holder of the note to modify the terms, and thus 
even if defendants are correct that the parties altered the note, defendants remained liable”); see also Legacy Vill. 
Invs., L.L.C. v. Bromberg, 176 N.E.3d 1181, 1186 (Ohio Ct. App. 2021) (holding that sale of guarantors interest in 
the entity subject to the underlying agreement did not relieve liability when the express terms of guaranty allowed 
amendment without notice).  
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implied from the circumstances. Such consent, agreement, or 
waiver, if express, may be effectuated by specific language 
or by general language indicating that the secondary obligor 
waives defenses based on suretyship.  
 
(2) Unless the circumstances indicate otherwise, when the 
secondary obligor either controls the principal obligor or 
deals with the obligee on behalf of the principal obligor, 
consent by the principal obligor to an act that would lead to 
discharge pursuant to § 37 constitutes consent to that act by 
the secondary obligor.  

The comments to this section note that surety defenses exist for the protection of the 

secondary obligor (i.e. the guarantor) but that guarantor may “forego this protection . . . . 

Accordingly, the secondary obligor is not discharged as a result of the loss caused by 

actions of the obligee to which the secondary obligor consents.”105 To this end, the 

Arizona Court of Appeals has held that a lease guarantor, in its freely entered into 

guaranty agreement, may waive surety defenses and that such waiver is not against public 

policy.106 Even a lender’s duty to mitigate its loss is a defense which a guarantor may 

waive in its guaranty agreement.107  

At least one case has suggested that, where a guarantor notifies the obligee of the 

guarantor’s withdrawal from the principal obligor or revocation of his guaranty, the 

guaranty may be unenforceable after the underlying obligation is extended beyond the 

maturity date.108 The same may be true if the principal obligor was insolvent when its 

obligation is extended or modified.109  

. . . 

. . . 

 
105 Restatement § 48, comment a. Purpose.  
106 Data Sales, 74 P.3d at 274. 
107 Pi’Ikea, 321 P.3d at 452. 
108 Miami Nat. Bank v. 1st Inter. Realty, 364 So. 2d 873 (Fla. Dist. Ct. App. 1978). But see Branch Banking & Trust 
Co. v. Hamilton Greens, LLC, 942 F.Supp 2d 1290 (2013) where the court debunked Miami National as a two 
paragraph per curiam decision devoid of authority or reasoning. 
109 Restatement § 41, comment d.  
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C. Breach of Contract 

“To bring an action for the breach of the contract, the plaintiff has the burden of 

proving the existence of the contract, its breach and the resulting damages.”110 “[I]n 

Arizona, a court will attempt to enforce a contract according to the parties intent.”111 

“Where the interest of the parties is expressed in clear and unambiguous language, there 

is no need or room for construction or interpretation and a court may not resort 

thereto.”112  

To invoke estoppel “a person must have reasonably relied to his detriment on the 

acts, promises or representations of the adverse party.”113 “A basic principle of the law 

of damages is that one who claims to have been injured by a breach of contract must use 

reasonable means to avoid or minimize the damages resulting from the breach.”114 The 

common law defense of failure to mitigate damages applies to guaranties.115 “Failure to 

mitigate damages may be asserted to negate or reduce damages ‘where the plaintiff by 

his own voluntary activity has unreasonably exposed himself to damage or increased his 

injury.’”116 However, as noted above, a duty to mitigate one’s damages is a defense that 

can be contractually waived by a guarantor.117  

 

D. Contract Defenses 

In Arizona, “a party's freedom to contract to be a guarantor is still limited by 

principles of contract law such as unconscionability, good faith and fair dealing, and the 

 
110 Graham v. Asbury, 540 P.2d 656, 657 (Ariz. 1975).  
111 Taylor v. State Farm Mut. Auto Ins. Co., 854 P.2d 1134, 1138 (Ariz. 1993).  
112 Mining Investment Group, LLC v. Roberts, 177 P.3d 1207, 1211 (Ariz. Ct. App. 2008).  
113 Graham, 540 P.2d at 658.  
114 West Pinal Family Health Ctr., Inc. v. McBryde, 785 P.2d 66, 68 (Ariz. Ct. App. 1989).  
115 First Credit Union v. Courtney, 309 P.3d 929, 932 (Ariz. Ct. App. 2013); see also Restatement (Third) of 
Suretyship and Guaranty § 42 (1996). 
116 SDR Assocs. v. ARG Enters., Inc., 821 P.2d 268, 271 n. 2 (Ariz. Ct. App. 1991) (quoting McCormick on 
Damages, § 34 at 131 (1934)). 
117 See Pi’Ikea. 
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statute of frauds.”118 “Arizona law implies a covenant of good faith and fair dealing in 

every contract.”119 “[I]n commercial settings, courts are hesitant to declare terms 

unenforceable on public policy grounds.”120 Arizona law “generally presumes, especially 

in commercial contexts, that private parties are best able to determine if particular 

contractual terms serve their interests.”121 Arizona courts “will not refuse to enforce a 

contract merely because one party made a bad deal, even when the terms are harsh.”122 

The Arizona Court of Appeals has held that is not against public policy or unconscionable 

to enforce an advance waiver of a suretyship defense when the guaranty was freely 

entered, negotiated by counsel, and the guaranty was well-documented.123 But this Court 

doubts this maxim can give a contracting party carte blanche to do whatever it wants with 

a principal obligor such that their risk exposure will dramatically increase an unknowing 

guarantor’s risk exposure for all times, particularly after the guarantor is no longer 

associated with the principal obligor and has advised the obligee that the guarantor was 

terminating his guaranty and parting ways with the primary obligor.  

 

V. ANALYSIS 

A. The Court of Appeals Confirmed Debtor’s Liability to ICR on the Catch 

Up Payments.  

ICR demonstrated in the Arizona Trial Court and the Court of Appeals that Debtor 

breached the 2010 Agreement, as modified by the Sixth Addendum. Like the Guarantors 

here, Debtor defended against ICR’s claim with numerous defenses, including the 

 
118 Data Sales, 74 P.3d at 274; see also Restatement (Third) of Suretyship & Guaranty §§ 6 cmt. b, 48 cmt. a (1996). 
119 Enyart v. Transamerica Ins. Co., 985 P.2d 556, 561 (Ariz. 1998) (citing Rawlings v. Apodaca, 726 P.2d 565 
(Ariz. 1986)). 
120 Zambrano v. M & RC II LLC, 517 P.3d 1168, 1174 (Ariz. 2022); see also Yam Cap. III, LLC v. Bailey, No. 1 
CA-CV 22-0283, 2023 WL 409692, *2 (Ariz. Ct. App. Jan. 26, 2023) (“Commercial contracts can be, though rarely 
are, unconscionable”). 
121 1800 Ocotillo, LLC v. WLB Group, Inc., 196 P.3d 222, 224 (Ariz. 2008). 
122 Zambrano, 517 P.3d at 1173; see also Seekings v. Jimmy GMC of Tucson, Inc., 638 P.2d 210, 216 (Ariz. 1981) 
(“The principle [of unconscionability] is one of the prevention of oppression and unfair surprise. . .and not of 
disturbance of allocation of risks because of superior bargaining power”). 
123 Data Sales, 74 P.3d at 274.  
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defense that Debtor’s liability to ICR does not extend to Catch Up Payments unless those 

payments arise within the context of a lot conversion to a Junior Trust. The Court of 

Appeals confirmed that Debtor could not escape its liability to ICR because the language 

of the 2010 Agreement and Sixth Addendum was clear and unambiguous. Specifically, 

the Court of Appeals recognized that Debtor did not have liability to ICR only where lots 

were converted from the Master Trust to a Junior Trust. The Court found that the Sixth 

Addendum also plainly required Debtor to make a certain minimum number of lot 

purchases each year through 2027. When Debtor failed to do so, Debtor was required to 

make Catch Up Payments to ICR. When Debtor failed to timely make such Catch Up 

Payments, Debtor was in default of the 2010 Agreement and Sixth Addendum. ICR 

suffered damages to the tune of the amount of unpaid Catch Up Payments.124 The State 

Court’s judgment against Debtor’s minimum purchase obligation is final and non-

appealable. Under the Rooker-Feldman125 Doctrine, a federal court must live with the 

State Court’s determination in this regard. This Court is not free to second guess the State 

Court nor would it because this Court agrees with the State Court’s reading of the 2010 

Agreement and the Sixth Addendum. While the Guarantors are correct that collateral 

estoppel cannot be applied to them since they were not parties to the First State Court 

Action, they are bound by the finding that the Debtor is liable to ICR and Guarantors did 

guaranty Debtor’s obligations to ICR. Guarantors are liable to ICR for Debtor’s breached 

obligations to ICR unless Guarantors hold viable defenses to enforcement of the 

Guaranties.  

 

B. Harvard and Harvard TR Guaranties vs Simon Guaranty 

For reasons discussed below, the Court views the Summary Judgment Motions 

concerning Harvard and Harvard TR very differently from the Motions for Summary 

Judgment involving Simon, even though only one Motion for Summary Judgment was 

 
124 It has not yet been determined by the State Court or this Court as to exactly the amount of ICR’s damage, i.e. the 
amount of Catch Up Payments due to ICR by Debtor.  
125 See Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923) and District of Columbia Court of Appeals v. Feldman, 
460 U.S. 462 (1983). See In re Gruntz, 202 F.3d 1074 (9th Cir. 2000) for a discussion of the origins of the Rooker-
Feldman Doctrine.  
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filed by and against these three defendants. The Harvard and Harvard TR Motion for 

Summary Judgment and Guaranties will be discussed first by this Court.  

 

C. Do the Guaranties Permits ICR and Debtor to Modify the Obligations 

Guaranteed by the Harvard and Harvard TR Guarantors? 

In resolving this dispute, the paramount inquiry of this Court concerns the scope 

of obligations the Harvard and Harvard TR Guarantors agreed to under their Guaranties. 

The starting point is the language and express terms of these contracts. It is undisputed 

that the Guaranties covered the Debtor’s obligations for (i) all Phase Maturity Balances, 

(ii) all Phase Purchase Balances, and (iii) all Catch Up Payments under the 2010 

Agreement. However, the Parties agree there are no remaining Debtor obligations for 

Phase Maturity Balances or Phase Purchase Balances. Since the Debtor has no such 

obligations to ICR on those Balances, neither do the Harvard and Harvard TR Guarantors. 

However, Debtor’s Catch Up Payment obligation to ICR was finally established by the 

Arizona Court of Appeals. This Court is now asked to determine whether the Guarantors 

are also liable for those Catch Up Payments.  

The Harvard and Harvard TR Guaranties are not limited to any time period. They 

continue until “all terms, covenants and conditions of the Trust Documents have been 

fully and completely performed.” The term “Trust Documents” is unambiguously 

defined to include the 2010 Agreement and all future amendments and modifications. 

This would include the Sixth Addendum.  

The Harvard and Harvard TR Guaranties also contain express waivers of all 

suretyship defenses. Under the circumstances of this case, the Court finds the waiver of 

those defenses by Harvard and Harvard TR are knowing, voluntary and fully enforceable.  

Without notice to the Harvard and Harvard TR Guarantors, ICR could extend the 

time of payment or performance of the Trust Documents. ICR could also compromise 
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the Harvard and Harvard TR Guarantors’ liability. In addition, ICR and the Debtor could 

agree to any amendment, modification or alteration of the Trust Documents. While the 

Harvard and Harvard TR Guarantors call these terms “boilerplate,” in the context of this 

sophisticated and complicated commercial agreement, these terms cannot be dismissed 

as unenforceable even if they are “boilerplate” language.126 

Under the 2010 Agreement, Debtor’s obligations arose through the Junior Trust 

conversion scheme. The minimum lot purchases called for under that arrangement 

remained in effect through the December 31, 2019 term expiration date. It is undisputed 

that the Sixth Addendum amended and modified the agreements between Debtor and 

ICR. Among other things, the Sixth Addendum removed the Junior Trust conversion 

requirement, altered the minimum lot purchase amounts, and extended the contract term 

to December 31, 2027. The Trial Court and Court of Appeals determined that Debtor’s 

obligations under the Sixth Addendum included a continuing obligation of minimum 

annual lot purchases even if there were no Junior Trust conversions. The Catch Up 

Payments required of Debtor are determined by the cumulative shortfall in the Base Lot 

Release Payments at the end of the applicable year. Even if there were no Junior Trust 

conversions in a given year, Catch Up Payments could be due and would be measured by 

the number of lots which must be acquired by Debtor that year less the lot payments 

actually made by Debtor that year. As the Court of Appeals observed, under the Sixth 

Addendum, this became a considerably larger lot take down commitment for Debtor. 

Nevertheless, the Harvard and Harvard TR Guaranties permit such changes to the 2010 

Agreement. The Harvard and Harvard TR Guarantors need not approve of such charges 

in writing when the changes were made because their Guaranties bound them to this 

liability, with or without notice.  

 
126 CSA 13-101 Loop, LLC v. Loop 101, LLC, 341 P.3d 452, 453 (Ariz. 2014) (“Our law values the private ordering 
of commercial relationships and seeks to protect parties’ bargained-for expectations.”) 

Case 3:25-ap-00175-DPC    Doc 76    Filed 04/30/26    Entered 04/30/26 14:33:21    Desc
Main Document      Page 23 of 37



 

24 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 

The Harvard and Harvard TR Guaranties are clear and unambiguous. All of what 

Debtor and ICR agreed to in the Sixth Addendum was permitted by their Guaranties. The 

Harvard and Harvard TR Guarantors’ arguments related to statements made before and 

after the execution of the Sixth Addendum are irrelevant and inadmissible parole 

evidence. Those statements do not and cannot alter the unambiguous, express terms of 

the Harvard and Harvard TR Guaranties.127 Even if these statements were admissible, 

ICR adequately explained (albeit in a somewhat convoluted connection of dots), that 

ICR’s emails were using short-handed references when the emails referenced 

Guarantors’ guaranteed and unguaranteed obligations to ICR.128  

The Guarantors’ reliance on Indian Village is misplaced. The guaranty in Indian 

Village contained no waiver as to the notice or consent of the guarantor to modifications 

of the underlying lease agreement. Although material, unconsented modifications to the 

underlying agreements guaranteed would ordinarily discharge a guarantor, the express 

waivers in the Harvard and Harvard TR Guaranties permit this result and do not discharge 

those Guarantors.  

This Court finds that the enforcement of the defense waiver discussed in Data 

Sales is more akin to the undisputed, unambiguous waiver language of the Harvard and 

Harvard TR Guaranties. In Data Sales, the guaranty expressly permitted a lessor to 

modify the guaranteed lease and substitute parties without notice to or consent by the 

guarantor. The Arizona Court of Appeals held that the guarantor in Data Sales was not 

discharged by a lease modification because the advance waiver permitted such 

modifications to that lease. That court distinguished the facts in Data Sales from the facts 

of Indian Village. Here too, the facts in the case at bar are distinguishable from Indian 

 
127 The Sixth Addendum does not appear to contain an “Integration Clause” but this does not change the Court’s 
view that these pre and post-closing communications cannot contradict the clear and unambiguous language of the 
Sixth Addendum.  
128 See DE 63, pp. 14-18.  
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Village because of the express waiver of the surety defenses in the Harvard and Harvard 

TR Guaranties. It would be difficult to draft more comprehensive waiver language than 

that found in the Harvard and Harvard TR Guaranties. Given the broad sweep of the 

waiver provisions in the Harvard and Harvard TR Guaranties and given the powers 

conferred upon ICR by their Guaranties, the Harvard and Harvard TR Guarantors’ 

contention that the removal of the Junior Trust requirement and increase in Debtor’s 

minimum obligation released their liability is untenable.  

Harvard and Harvard TR also contend that the Sixth Addendum created a “new 

deal” between ICR and the Debtor. As noted by the Court of Appeals, the Sixth 

Addendum “significantly changed the parties agreement . . . .” In particular, “[t]he Sixth 

Addendum made six changes to the 2010 Agreement that are particularly important.  

First, Section 5 removes the requirement that TRL [Debtor] 
use Junior Trusts -- therefore making it possible for TRL to 
purchase Un-Converted phases directly from the Master 
Trust. Second, Section 3 allows TRL to satisfy its Annual 
Performance Covenant “by directly purchasing entire Un-
Ripe Converted Phases and or Un-Converted Phases, without 
utilizing the Junior Trust conversion mechanism.” Third, the 
Sixth Addendum adds the concept of a “Density Unit,” which 
was not referenced in the 2010 Agreement. Fourth, Section 
B clarifies that “’Lots’ and ‘lots’ may be used 
interchangeably, and ‘Density Unit’ shall mean a lot or parcel 
whether planned or platted (unless otherwise specified).” The 
change means that the term “Density Unit” is much broader 
than Converted Phases and encompasses lots in both the 
Master Trust and Junior Trusts. Fifth, Section 6 extended the 
parties’ agreement to “the earlier of (i) December 31, 2027; 
or (ii) the date ICR has received Base Lot Release Payments 
for all Density Units (platted or planned) subject to the” 2010 
Agreement. Sixth, Section 7 modified Section 4.3 of the 2010 
Agreement.129 

While the Sixth Addendum materially changed the 2010 Agreement between ICR 

and the Debtor, it was still an agreement pertinent to the acreage located near Prescott, 
 

129 DE 56-1 at 7. 
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Arizona. The 2010 Agreement remained in full force and effect, except as modified by 

the Sixth Addendum and all other addenda. The Court finds the Sixth Addendum did not 

create a new agreement between the Parties. It was not a novation. The 2010 Agreement 

did not conclude or go away. The 2010 Agreement remained in full force and effect, 

except as modified by the Sixth Addendum (and all other addenda). The Court rejects the 

contention that the Harvard and Harvard TR Guaranties did not extend to the new terms 

contained in the Sixth Addendum.  

Beyond the breadth of the Harvard and Harvard TR Guaranties and the waiver 

provisions contained in those Guaranties, it is extremely noteworthy that Harvard and 

Harvard TR confirmed the continuing viability of their Guaranties when both signed the 

Sixth Addendum by acknowledging Section 9 of the Sixth Addendum. Because Harvard 

and Harvard TR reaffirmed and consented to their continuing guaranty of obligations 

under the Sixth Addendum, this case is analogous to the Arizona Court of Appeals’ 

reasoning in Horizon Resources where the court held that, if the guarantor consented to 

alterations of the underlying lease agreement which they guaranteed, then the guarantor 

is estopped from arguing their guaranty does not apply to an extended term of the lease. 

In Horizon Resources, the appellate court remanded the matter back to the trial court to 

determine whether the guarantor consented to the lease extension. That additional step 

will not be necessary here because the Court finds the Harvard and Harvard TR 

Guaranties clearly consented to the 2010 Agreement modification which were made by 

ICR and Debtor in the Sixth Addendum.  

Next, it is undisputed that, under the Debtor’s Limited Liability Partnership 

Agreement, the unanimous consent of all members was necessary to amend the 2010 

Agreement including entities Harvard owns. Harvard and Harvard TR, therefore, must 

have approved the Sixth Addendum negotiated by their co-owner, True Life. But even if 

this did not occur, Harvard and Harvard TR cannot escape liability on their Guaranties 
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because they acknowledged in writing that the Sixth Addendum did not alter their 

continuing liability on their Guaranties.  

While the Sixth Addendum modified, expanded, and extended the Harvard and 

Harvard TR Guarantors’ liability on their Guaranties, the plain language of their 

Guaranties permit this to happen so long as Debtor agreed to such changes. The Trial 

Court and Court of Appeals found that the Debtor agreed to these changes. This Court 

finds Harvard and Harvard TR Guarantors expressly waived the right to notice or consent 

to future amendments and modifications of the 2010 Agreement, including the changes 

made by the Sixth Addendum. 

 

D. Do principles of contract law limit the terms of the Harvard and Harvard 

TR Guaranties? 

Having found that the unambiguous language of the Harvard and Harvard TR 

Guaranties’ permit Debtor and ICR to modify Debtor’s liability without consequence to 

the Harvard and Harvard TR Guaranties, this Court turns to the question of whether the 

Harvard and Harvard TR Guarantors’ liability is limited by certain principles of contract 

law. The Harvard and Harvard TR Guarantors contend that ICR acted in bad faith 

regarding the Sixth Addendum because the language of the Sixth Addendum was so 

confusing that it tricked Harvard and Harvard TR into consenting to new Debtor purchase 

obligations. Harvard and Harvard TR suggest they were not represented by counsel in 

connection with their execution of the Sixth Addendum and ICR’s counsel acted 

unseemly in gaining their signatures on the Sixth Addendum. Even if these allegations 

were true (and the Court is not so finding), the Harvard and Harvard TR Guarantors have 

not cited any case to the proposition that it would alter their liability under the Guaranties. 

It is also alleged that the Sixth Addendum contravened Guarantors’ reasonable 

expectations.  
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Harvard and Harvard TR are sophisticated parties who, for many years, have been 

a part of a real estate development project near Prescott which was large, complex and 

very sophisticated. Yes, the 2010 Agreement  and the Sixth Addendum are complicated 

but they are not impenetrable. The Court of Appeals found the 2010 Agreement and the 

Sixth Addendum clear and unambiguous. This Court likewise finds those agreements are 

not tricky or obtuse. They are clear and unambiguous. Whether or not Harvard and 

Harvard TR had the advice of counsel before executing their Sixth Addendum consent, 

they understood (or should have understood) what the Sixth Addendum called for and 

that the Harvard and Harvard TR Guaranties were explicitly “refreshed” so as to expose 

Harvard and Harvard TR to significant additional liability should the Debtor fail to make 

good on its obligations to ICR.  

The Harvard and Harvard TR Guaranties are sophisticated commercial contracts 

entered into approximately a decade into a complex real property transaction. The record 

does not support a contention that the Harvard and Harvard TR Guaranties are 

unconscionable or violate public policy, good faith and fair dealing, or the statute of 

frauds. There is no argument nor disputed facts that suggest ICR or anyone else drafted 

the Harvard and Harvard TR Guaranties to those Guarantors’ detriment. The Harvard and 

Harvard TR Guarantors freely and knowingly executed these absolute and unconditional 

Guaranties which obligated them, jointly and severally, to the Catch Up Payment 

obligations and continued “absolutely, unconditionally, and irrevocably” until the 

conditions were discharged or satisfied. These terms are well-documented, and 

unambiguous.  

In Pi’lkea the guarantor argued that an increase from the original guaranty of 

approximately $6 million to a $9.1 million obligation or even ten times the original 

amount was an unconscionable extension of the guaranty. Nevertheless, the court 

enforced the guaranty where it explicitly waived such actions as pursuing the principal 
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obligor or pursuing a foreclosure of the obligee’s collateral. Similar to the guarantor in 

Pi’Ikea, the Harvard and Harvard TR Guarantors highlight that the Sixth Addendum 

minimum purchase obligations have resulted in millions of dollars of increased liability 

to Debtor and to the Harvard and Harvard TR Guarantors. This increase alone is not 

unconscionable130 or in violation of the implied covenants of good faith and fair 

dealing.131 Although the interests of Harvard and Harvard TR in the Debtor may have 

changed over the course of the years, this Court finds that these Guarantors entered into 

their Guaranties under terms that best served their interests when they executed the 

Harvard and Harvard TR Guaranties and when they signed the Sixth Addendum. The 

Harvard and Harvard TR Guarantors are bound by terms and obligations of the Guaranty 

contracts they voluntarily signed.  

Paragraph 1.2 of the Harvard and Harvard TR Guaranties call for interest to accrue 

at 18% per annum on the guaranteed obligations. The Harvard and Harvard TR 

Guarantors contend that 18% interest rate is an unenforceable penalty. No cases or 

statutes are cited in support of this proposition. Certainly, this 18% rate is not usurious 

under Arizona law since contracting parties are largely free to agree to any interest rate. 

Under Arizona’s Dobson Bay decision, this 18% rate would not constitute an 

unenforceable penalty because this interest rate could reasonably approximate ICR’s 

actual loss caused by the Harvard and Harvard TR Guarantors’ breach as anticipated at 

the formation of the Guaranties.132 

The Harvard and Harvard TR Guarantors contend that there was no meeting of the 

minds in connection with the Sixth Addendum because these Guarantors made a 
 

130 Maxwell v. Fid. Fin. Servs., Inc., 907 P.2d 51, 58 (Ariz. 1995) (“Substantive unconscionability concerns the 
actual terms of the contract and examines the relative fairness of the obligations assumed.  Indicative of substantive 
unconscionability are contract terms so one-sided as to oppress or unfairly surprise an innocent party, an overall 
imbalance in the obligations and rights imposed by the bargain, and significant cost-price disparity.”). 
131 The essence of the covenant of good faith and fair dealing “is that neither party will act to impair the right of the 
other to receive the benefits which flow from their agreement or contractual relationship.” Rawlings v. Apodaca, 
726 P.2d 565, 569–70 (Ariz. 1986). 
132 See Dobson Bay Club II DD, LLC v. La Sonrisa de Siena, LLC, 393 P.3d 449 (Ariz. 2017). 
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unilateral mistake, essentially because they did not understand the Sixth Addendum 

increased liability to the Debtor and, therefore, to the Guarantors. ICR rejects this 

argument contending that the Guarantors have supplied no evidentiary support for this 

proposition and that, in any event, the Sixth Addendum is clear and unambiguous so there 

cannot be a unilateral mistake.  

The Harvard and Harvard TR Guarantors are sophisticated business people. They 

signed off on the Sixth Addendum. If they carefully read this agreement they would (or 

should) have understood that the 2010 Agreement was modified in several material ways. 

Those modifications, in turn, would (or should) have been understood to implicate 

changes in the financial exposure Harvard and Harvard TR would have on their 

Guaranties. The 2010 Agreement and the Sixth Addendum is clear and unambiguous. So 

too are the Harvard and Harvard TR Guaranties. Harvard and Harvard TR’s contentions 

that there was not a meeting of the minds among the Parties is rejected by this Court. 

Likewise, the Court finds no basis in fact or law to support the contention that there was 

a unilateral mistake on the part of Harvard or Harvard TR. The Court can understand 

their hindsight regret but that is very different from a unilateral mistake or a failure of the 

Parties to have a meeting of the minds.  

Next, the Harvard and Harvard TR Guarantors argue the Sixth Addendum changes 

to the 2010 Agreement violate their reasonable expectations. In the context of an 

insurance contract, Arizona courts have held they will not enforce a standardized 

insurance contract term when the insurer has reason to believe that the insured would not 

have agreed to the contract if he had known about the term.133 However, courts applying 

Arizona law have declined to extend Darner’s reach in the context of commercial 

 
133 Darner Motor Sales, Inc. v. Universal Underwriters Ins., 682 P.2d 388, 395–96 (Ariz. 1984). 
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transactions.134 This Court also declines to extend Darner’s applicability to the case at 

bar.  

 

E. Whether the Harvard and Harvard TR Guarantors breached the 

contracts. 

Having determined that the Harvard and Harvard TR Guarantors were not 

discharged of their obligations under their Guaranties and that the Harvard and Harvard 

TR Guaranties were not limited by general principles of contract formation, this Court 

now turns to the breaches of contract by Debtor and Harvard and Harvard TR. It is 

undisputed that Debtor failed to make the minimum purchase obligations outlined in 

Exhibit B of the Sixth Addendum starting in 2019. Because Catch Up Payments are due 

as a result of the Debtor’s annual minimum purchase obligations and the Court of 

Appeals determined the minimum purchase obligation remained independent of the lot 

conversion process, this Court finds that the Harvard and Harvard TR Guarantors are 

obligated to make the Catch Up Payments which the Debtor has failed to satisfy. There 

is no genuine dispute of material fact that Section 7 of the Sixth Addendum updated the 

Base Lot Release Payment schedule and takedown requirements of the 2010 Agreement 

without altering the process or timing that triggers the Catch Up Payments. The Sixth 

Addendum controls the ICR/Debtor agreements if there is inconsistency or conflicting 

provisions vis a vis the 2010 Agreement. Nevertheless, the updated lot take down 

schedule is not inconsistent with the 2010 Agreement nor does it conflict with the express 

terms of the Catch Up Payment obligation. The Catch Up Payment is due on the 15th day 

of January, in the year following the catch up period. Therefore, this Court finds that 

Catch Up Payments accrued starting January 2020 and continue to the present.  

 
134 Sw. Pet Prods., Inc. v. Koch Indus., Inc., 107 F. Supp. 2d 1108, 1112 (D. Ariz. 2000). See also Western Chance 
# 2, Inc. v. KFC Corp., 734 F.Supp. 1529, 1538–39 (D. Ariz. 1990) aff'd in part, rev'd in part on other grounds, 957 
F.2d 1538 (9th Cir. 1992). 
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The Harvard and Harvard TR Guaranties allowed for ICR to provide written 

notice to the Harvard and Harvard TR Guarantors of any default by the Debtor, but ICR’s 

failure to provide such notice did not relieve or affect the Harvard and Harvard TR 

Guarantors’ obligations under their Guaranties. It is undisputed that ICR copied the 

Harvard and Harvard TR Guarantors on a letter addressed to Debtor regarding Debtor’s 

failure to pay the required Catch Up Payment. Because the Harvard and Harvard TR 

Guarantors received notice of Debtor’s default and because Harvard and Harvard TR 

failed to make the Catch Up Payments on behalf of Debtor, the Harvard and Harvard TR 

Guarantors breached the terms of their Guaranties.  

ICR alleges that it has suffered damages in the amount of the Catch Up Payments, 

plus interest and attorneys’ fees. The Harvard and Harvard TR Guarantors counter by 

claiming ICR had the duty to mitigate its damages. These Guarantors reference a third-

party purchase offer for property remaining in the Master Trust, including one offer for 

$9 million. However, the express terms of the Harvard and Harvard TR Guaranties waive 

any requirement or failure by ICR to pursue a mitigating course of action. Such waiver 

is enforceable under Arizona law.135 The Harvard and Harvard TR Guaranties are 

enforceable contracts under Arizona law. Harvard and Harvard TR breached the terms of 

their Guaranties. ICR suffered damages in the amount of the unpaid Catch Up Payments 

due through the date of this Order, plus costs and attorneys’ fees. Interest will accrue on 

these amounts at the rate of 18% per annum.  

 

F. The Simon Guaranty 

ICR is of the view that the Simon Guaranty irrevocably guarantees all Debtor’s 

obligations to ICR no matter how the Debtor’s obligations are modified, no mater the 

length of time of Simon’s exposure to liability under this obligation and no matter how 

 
135 Pi’Ikea, 321 P.3d at 452. 
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large the obligation becomes. Furthermore, ICR contends Simon is liable on the Simon 

Guaranty whether or not it has notice of changes to Debtor’s obligation to ICR or whether 

Simon agreed to the modified terms or whether ICR knew Simon was or was not fully 

disconnected from the Debtor. While the clear and unambiguous terms of the Simon 

Guaranty say as much, case law does not unequivocably support ICR’s view. This Court 

finds case law compels this Court to dig deeper into the facts surrounding Simon’s 

Guaranty and its exit from the business of the Debtor.  

The Court finds it interesting that Simon’s defense to ICR’s motion for summary 

judgment is fairly tepid. Simon is seldom distinguished from the Harvard and Harvard 

TR Guarantors. The Court finds that odd, particularly if Simon was truly disconnected 

from all other parties three years before execution of the Sixth Addendum. 

The undisputed facts concerning Simon are as follows: 

1. When Simon signed the Simon Guaranty Simon, or an affiliate of Simon, 

was a partial owner of the Debtor.  

2. When the Sixth Addendum was executed by Debtor, neither Simon nor any 

of its affiliates had not been an owner of any interest in the Debtor for the 

three years prior.  

3. Simon did not sign the Sixth Addendum.  

4. Harvard signed a September 20, 2013 indemnity in favor of Simon.136  

However, many questions of interest to this Court have not been revealed, much less 

undisputedly revealed, to the Court. For example:  

1. In ICR’s view, what if anything could Simon have done to limit or eradicate 

any liability it had on the Simon Guaranty once Simon exited from the 

business of Debtor?  

 
136 That indemnity is referenced at DE 56-3, page 67, ¶ I(a) but the document itself is not in the record.  
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2. When did ICR or its agents become aware that Simon or its affiliates were 

no longer a partial owner of Debtor? How and when was that information 

transmitted to ICR and by whom?  

3. If ICR or its agents became aware of Simon’s desire to not expand its 

liability on the Simon Guaranty, how and when was this information 

conveyed to ICR and what communications, if any, occurred after ICR 

became aware of Simon’s desire? In some cases reviewed by the Court, 

when a guarantor leaves the business of the principal obligor, the guarantor 

unequivocally informs the obligee of the departure and emphatically 

revokes their guaranty. Did that happen here? If so, how so and when? 

4. What, if anything, did Simon do or say to indicate to ICR or its agents or 

any other party in interest to make clear that it wanted no further liability 

on the Simon Guaranty once it transferred Simon’s interests in the Debtor? 

5. What are the terms of Harvard’s indemnity to Simon?  

6. What other indemnities have been executed in favor of Simon to aid Simon 

in guarding against any exposure Simon might have to ICR on the Simon 

Guaranty? 

7. What consideration flowed or continues to flow to Simon’s benefit after 

divesting its interest in Debtor? 

8. What ongoing interests or rights or duties does Simon have relative to 

Debtor? 

9. Is True Life a guarantor or co-maker of any obligation Debtor owes to ICR? 

If not, why not? What facts exist concerning True Life possibly becoming 

a substitute guarantor? See the Sixth Addendum, Section 9.  

10. Other than the apparent indemnity owed by True Life to Harvard and 

Harvard TR, what indemnity obligations or other contractual commitments 
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does True Life have to Debtor or Simon? 

11. Is True Life a guarantor of Debtor’s Catch Up Payments to ICR? If True 

Life has not guaranteed the Catch Up Payments due to ICR, was True Life 

ever approached by anyone to do so? If so, why did such guaranty never 

come to pass? 

12. What is Harvard and Harvard TR’s financial relationship, if any, to Simon 

after Simon sold or transferred its interest in the Debtor?  

13. Did ICR directly or tacitly consent to Simon transferring its interests in the 

Debtor? If so, when and how? Is there any contractual or other basis for 

ICR to block such a transfer?  

14. Why are there no cross claims in this Adversary Proceeding by Simon and 

no third party claims brought by Simon?  

15.  Was Debtor insolvent at the time it executed the Sixth Addendum or was 

Debtor rendered insolvent when it executed the Sixth Addendum? 

The ICR email saying they “know guarantors did not want to increase their 

guaranty liability” is not necessarily based on a comment to ICR by Simon or Harvard. 

Of course, the Court has never heard of a guarantor wanting greater exposure on their 

Guaranty without some form of quid pro quo. Harvard and Harvard TR did obtain a quid 

pro quo in the Sixth Addendum so called “new deal” so it is not surprising that they were 

willing to permit an increase their guaranty exposure. So, what was told to ICR by Simon 

or its agents? The Court is also fundamentally curious about how True Life fits into the 

entire deal with ICR, especially vis a vis Simon.137 

These and many other loose ends stand as the basis for this Court to now determine 

that there are genuine issues of material fact relative to Simon’s obligations to ICR, if 

 
137 This list of questions is not complete nor, admittedly, are all these questions necessarily relevant to Simon’s 
Guaranty exposure. However, it is hoped this list aids the Parties in charting a path forward concerning the litigation 
involving Simon.  
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any. At bottom, the Court believes that there is something more to know about Simon’s 

connection to Debtor, ICR, True Life, Harvard and Harvard TR. The Court wants to know 

the full picture before ruling on summary judgment for or against Simon. 

Again, the Court recognizes Simon’s Guaranty contains the very same language 

as the Harvard and Harvard TR Guaranties. The Simon Guaranty permits modification 

of Debtor’s underlying obligation to ICR and that modification may be done without 

notice to Simon. The Simon Guaranty also waives any surety defenses it may have to its 

guaranteed liability. Yet, unlike Harvard and Harvard TR, Simon did not sign off on 

Section 9 of the Sixth Addendum, a fact which this Court finds fatal to the defenses of 

Harvard and Harvard TR but potentially significant to Simon’s defense. The Court can 

envision a set of facts that could persuade the Court that ICR should be estopped from 

recovering from Simon on its guaranty or that the Simon Guaranty’s waivers do not 

absolutely and for all time and under all circumstances constitute a voluntary 

relinquishment of its known rights.138 Until the Court is supplied with greater factual 

detail on Simon’s dealings relative to the Debtor, ICR, Harvard, Harvard TR, True Life 

and the Simon Guaranty, the Court denies requests for summary judgment on issues 

related to Simon’s Guaranty. The Court hereby denies both summary judgment motions 

as to Simon’s liability to ICR until further facts are presented at trial or in further motions 

for summary judgment. 

 

VI. CONCLUSION 

The Court grants ICR’s Motion for Summary Judgment against Harvard and 

Harvard TR because the Harvard and Harvard TR Guaranties permitted ICR and Debtor 

to modify the 2010 Agreement without affecting liability of the Guarantors on these 

 
138 Waiver is defined as the “voluntary relinquishment or abandonment — express or implied — of a legal right or 
advantage. . .The party alleged to have waived a right must have had both knowledge of the existing right and the 
intention of forgoing it.” Black’s Law Dictionary (12th ed. 2024). 
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Guaranties. The Harvard and Harvard TR Guaranties also broadly waived defenses 

including the surety defenses Harvard and Harvard TR Guarantors might otherwise have 

been able to assert. Significantly, Harvard and Harvard TR consented to their Guaranties 

extending to the Debtor’s obligations to ICR under the revisions contained in the Sixth 

Addendum. The defenses raised by Harvard and Harvard TR are rejected by this Court. 

The Harvard and Harvard TR Guaranties are enforceable contracts, and Harvard and 

Harvard TR breached those contracts thereby causing damage to ICR. The damage 

amount alleged by ICR is set forth in Exhibit BB to ICR’s Motion for Summary 

Judgment. Harvard and Harvard TR have not contested the calculations of ICR’s claimed 

damages yet no court has decided the numeric extent of Debtor’s liability to ICR, so this 

Court has not done so in this Order. That issue remains for another day.  

The Court denies Harvard and Harvard TR Guarantors’ Motion for Summary 

Judgment.  

The Court denies summary judgment for or against Simon for the reason that 

genuine issues of material facts remain as to Simon’s defenses to the Simon Guaranty.  

In due course, ICR will be directed to lodge an application for an award of its 

attorneys’ fees and costs together with a form of judgment against Harvard and Harvard 

TR. That form of judgment shall contain a finding by this Court that, under Bankruptcy 

Rule 9054(b) and FRCP Rule 54(b), there is no just reason to delay the entry of judgment 

against Defendants Harvard and Harvard TR. The timing and process related to this 

judgment and the quantification of ICR’s damages will be part of the discussion the Court 

hopes to have at a scheduling hearing hereby set for May 5, 2026, at 10:00 a.m. At this 

hearing, the Court will discuss ICR’s remaining claims against Simon and any other 

issues that the Parties wish to discuss in connection with this Adversary Proceeding.  

ORDERED  

DATED AND SIGNED ABOVE. 
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