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FILED. 

fEB 2 7 2007 

~.S. BANXRUPTLl l;i..u;ij 
FOR'THf. OISl'RJCT Of MJlOtiA 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF ARIZONA 

8 In rf;!: ) Chapter 7 
:) 

9 \VAYNE ENGRAf\·l, 

10 

:l No. 2-05-bk-24758-Jfvltvl 
:) 

) 1\IE:i\IORANDU.M D£.CISlON 
--------------------~D~c~~b~1t~o~r.________ ) 

II 

12 The Tmstec and the Debtor have. entered into a proposed stipulation to.disniiss the instant 

13 case, and to revoke the. Debtor's dist.:hargc. For the reasons enumerated bcknv, the requeSL \vill be DENIED. 

14 

15 PROCEDURAL FACTS 

16 

17 This c.ase has be.c.ome, through the pro ~f;! Debtor's manipulation!;;, a proc.edural nighLmare. 

18 On Oc.tober l 4, 2005, the Debtor tiled a voltmtary chapter 1 J case. Unable to confirm a plo:m, the Debt'or 

19 then, on .April 28_, 2006, voluntarily converted his case to a chapter 7 liquidation. 

20 Once the case \Vas converted to a chapter 7~ a nc\V set. of professionals became involved_, 

'_')] including Lhe Trustee, the Trustee's attorneys, and the Trustee's special counsel. As appropriate for a chapter 

22 7 case, the Debtor received a disc:harge on AugusL 30, 2006, Ji s(;hargi ng him pf all pre-petition 1 iabi 11 ly and 

giving the. "liesh stan" ac.c.;orded to all honest debtors. 

24 Hov,:c~ver, lurking in the background, throughout this entire ody.':>sey, h~1s been a lav ... ·::;uit in 

25 the Jvlaricopa County Superior Court betwt:en tbe Debtor and ~ll11er f~uni]y members as to ow11ership and/or 

26 other entitlement to a single piece of residential properLy. ThaL ca .. ">e number is CV2005-013966. 

Because the case \Vas in a chapter 7, the Trustee became tbe real parry-in-interest for the 

28 Debtor, and he engaged special counsel to pursue the estate\ intere<;;t. Therealler, setllement ne.gotiatio.ns 



occurred in the Superior Court case, ·and a scrtlement was reached. The Debtor him::::el f:~ although not 

2 required to, signed the seltle.ment agree.ment. The Superior Court has now acred on thl:: scrtlcmcnt, euteri11g 

3 jtJdgi11e11t on I:'ebruar:y 20, 2007. 

4 That agreement \Vas presented to the bankruptcy court for Bpproval. All'h()ugh the Debtor 

5 has executed the settlement, and even though his kgal sianding was q uesti()nabk hecause the estate '"''as not 

6 a surplus estate, the Debt.or objected to the settlemt=nl al the bankruptcy court hearing. 

7 i.\fter a heanng, the t;.ourt approved the scrtkmcnt on January 19, 2007, and the Debtor 

8 appealed that decision to the Bankruptcy Appellate Panel on January 25,2007. The Debtor then sought a 

9 stay pending appeal, which this c.ourt denied on Fcbmary 2, 2007. 

I 0 Now .. ineredibly~aftcr.:::ngaging in all of this litigation .. expense, time, settlement negotiations, 

11 procedural hurdles, and· hearings, and having invoked voluntarilv t\NO difierent chaplers ol'the Bankruptcy 

12 Code, the. De.blor has !;(mvinced (he Trustee to ".st::ttle" this case by agreeing to pay the Tn1stee $5,000, 1 

13 thereby unle~lshing the Debtor back upon the other parties to the sl~tle court litigation, \Vho, in good faitJ1, 

14 participated in the settlement discussions and who--to thjs point--have rdied upon this court's and the 

15 Superior Court's orders approving it. 

16 The Debtor is undeserving of this ne\v rei ief. He h<;~s played" tast and Ions(:" \'Vith the court 

17 system, and has re.cc.ived his disdarge. The case is 110\v administratively insolvent. Y ct, not 110\V approving 

18 of the sertk:mcnt arrived at by his· bankruptcy ·1 ·mstec, he seeks to once more change the rules and jump-slarl 

19 state l'ourt litigation v .. hich is linally al rt:sl. The Debtt.>r's actions ure 11tl( pe.rceived to be in good faith, and 

20 !his court tlnd~ that he--as well as the Trustee--are judicially estopped Jrom un1Nindi ng the ~ettlerncnt \Vhich 

21 they unanirnously initially approved, and 'vhicb \Vas presented to this court, and \Vhich tl1is court ruled on. 

22 See In re Hamilton, 270 F.jd 778 (9th Cir. 2002). Good faith i~ at the he~trt oflhe Bankruptcy Code, as the 

23 U.S. Supreme Cotu1 noted just last \Veek in1\larrama v. Citizens Bank o_lAfassachusells, 127 S.O. 1105 

24 (2007). 

25 This court's empathies lie \.Vith those other parties to the state com1 litigation, ':~,'ho ha,,:e 

26 participated in each stage of the protracted state court litigation~ and in the bankruptcy sidesho\:v. Those 

27 parties have <l right to finalitv in coun decisions. and not being subjected to an ever-chm1ging 1unds\:ape of 

28 
This is the same amount the Tru.stee \·Vould have received under the settlement. 

2 



arbitrary and unseemly litigation tactics. 

2 The court finds tha.t each of the arguments made by the objecting party, Samuel N. Engram, 

3 are credible and perstJ(L-;;i ve. 

4 

5 CONCLUSION 

6 

7 The Debtor'.s and the Trustee's motio.n to di::;miss this case \.vill be DEl\.TJED. The parties are 

8 directed to l~le no further motions conceming this order. lftbey are unhappy with it, they certainly have a 

9 right lo appt:al this order. and add it to the c.urrt:.nt pending appeaL 

10 The Trustt!e i~ directed, unless stayed by an appropriate comt, to conclude this bankmptcy 

11 case ex~)editiou.sly, to consummate the approved settlement a~ written, and to tenninate the administration 

12 of t.hi.s case. 

11 Any parry agg1ie·ved hy this dee[sion shall have ] 0 days from its entry to appeal. FED. R. 

14 BANKH. P. 8002. l~ separate order \\ill be entert'-d. FED. R. l3ANKR. P. 9021 .. Any request for stay pending 

15 appeal must be made in the first instance to the bankruptcy court. FED. R. B..YNl<R. P. 8005. 

16 
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20 

DATED: February 27, 2007. 

21 COPIES served as indicate(i belo\" 
thi~ 27th day of February. 2007, upon: 
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Wayne Engram 
PO Box 13 194 
Phoenix, AZ 85002 
u.s. rvta!l 

Robert J. DuComb, Jr. 
5110 Nort.h 44th Street. Suite L-200 
Phoenix, Arizona 8501 ·8-167 5 
Attorney for Samuel N. En11:ram 
Email: J:iducomMi}cox.net .... 

'" ... _. 

~}4,..~ 
JA~f~\·f. J\-'fARLJ\R UNU STATES BANKRUPTCY JUDGE 
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Ban"')·· C. Be(.;ker 
Barn' Becker. P.C. 

2 2516 N Third St 
Phoenix, AZ 85004-1308 

3 Special (::ounsel to Trustee 
U.S. lvfail 

4 
Adam B .. Nac.h and Allis(m l'v'L LauriLson 

5 Lane & Nach, P.C. 
2025 North ·rhird Street, Suite 157 

6 Phot:nix, ;\Z 85004 
A U!Jrnevs hJr Trustee 

7 Email: ,;dam.nacl{•J:].azbar.org · 
Email: a!Jison.lauritson•'ri:~lane-nach.com 

The. Honorable Ruth H. Hilliard 
9 Jtidge, 1\-laricopa County Superior Court 

20 I West Jefferson 
10 Phoe11ix, l\Z ... 85003 

Email 
II 

1\. .. faJeline EnLTfam 
12 Post Office Eiox 13194 

Phoenix, AZ 85002 
13 U.S. i\:1ai1 

14 Susie Engram 
Post 0 t11ce Box I 3 194 

1 5 Phoenix, AZ 85002 
U.S. Mail 

16 
OfJice ofthe United States Trustee 

] 7 230 North First Avenue, Suite 204 
Phoenix, AZ S500:1-1706 

IS U.S. f\.:fail 

19 

20 B:y /s/ Iv1.. B. Thompson 
Judicial .:~ssistant 
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