
Scan8987, November 19, 2004.max

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

FILED 
NOV 1 8 2004 

IN THE UNITED STATES BANKRUrCY COURT 

FOR Tlffi DISTRICT OF ARIZJNA 

InRe 

GTI CAPITAL HOLDINGS, LLC, an 
Arizona limited liability company dba 
ROCKLAND MATERIALS, 

Debtor. 

InRe 

G. H. GOODMAN INVESTMENTS 
COMPANIES, L.L.C., 

Debtor. 

Chapter 11 

Case Nos. 03-07923-SSC through 01-
07924-SSC 

Jointly P .dmiiristered 

MEMOltANDUM DECISION 
GRANTING, IN PART, AND 
DENYIHO, IN PART, THE MOTION 
TO DIS,~UALIFY BRYAN CAVE LLP 

20 On November I 0, 2004, this Court conducted (raJ argument on Grant H. 

21 Goodman, Teri IJ. Goodtllllll., Triad Cuunm:rdal Captive Insurmce Company and Stirling Bridge, 

22 L.L.C.'s, (hereinafter "Goodman") Motion to DisqualifY the )l,w firm of Bryan Cave LLP, 

23 counsel for the Examiner, Edward M. McDonough (the "Exan1iner"). The Court reviewed the 

24 various exhibits, affidavits. and the deposition transcript subm 1tted by the parties in responsive 

25 and supplemental pleadings. Although counsel for Goodman r~quested that the Court permit it to 

26 pursue limited discovery and that the Court set a further hearir g to determine whether Bryan 

27 Cave should be disqualified a~ counsel for the Examiner, the C )urt concluded no further hearing 

28 was necessary. 

The Court notified the parties nt the conclusion ofthc November 10 hearing that 
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2 

3 

4 

· · · h d that B an Cave and the Examiner would although it had set forth tts dectston on t e recor so 1) 

know how to proceed in this case, the Court would also set 1\.rth its findings of fact and 

conclusions oflaw in this written decision and would draft a 1eparate form of order on the matter. 

In this Decision, the Court has set forth its findings of fact and conclusions of law 

5 pursuant to Rule 7052, Rules of Bankruptcy Procedure. The Court has jurisdiction over this 

6 matter pursuant to 28 U.S.C. §§1334 and 157. (West 2004). 

7 The deposition transcript of RobertS. Porter ~eflects that he served as the legal 

8 counsel and secretary for Triad Commercial Captive Insuranc ~ Company and as legal counsel for 

9 Stirling Bridge, L.L.C.1 He testified that at the tim~: ufthe in~orporation of Triad, it acquired 

10 $2,500,000 in capital, but in approximately January 2003, thai capital had been depleted to 

II around $100,000. In investigating the numerous purchases of assets with Triad funds, he became 

12 concerned with the actions of Mr. Goodman. Mr. Porter, as counsel, wanted the funds returned 

13 to Triad; Mr. Goodman felt, that as the principal of Triad and other entities, the purchases of 

14 assets with the fuuds from Triad were justified. It is clear from Mr. Porter's deposition transcript 

15 that he could not resolve the controversy with Mr. Goodman, md in January 2003, he sought 

16 legal counsel. The individual that he consulted was Mr. Mark Harrison, who was then a partner 

17 at Bryan Cave. The transcript also reflects that at the time Mr Porter met with Mr. Harrison, Mr. 

18 Porter provided information as to the specific transactions fror 1 the Triad books and records that 

19 were of concern. Although Mr. Porter also had concerns abort Stirling Bridge, it is less clear as 

20 to the transactions that Mr. Porter discussed with Mr. Harrisoll. Mr. Porter t"~tified that after 

21 consulting with Mr. Harrison, Mr. Porter deterntined how to proceed as to himself and the subject 

n entities. 

23 

24 Mr. Harrison's affidavit, which was attached as Exhibit 2 to the Supplemental 

25 Response of Bryan Cave, reflects that he followed th" procedures of the firm in opening a file and 

26 

27 

28 

1. At the November I 0 hearing, the Cuurtnulified tte parties that although she had 
read the entire transcript, the testimony at pages 36-49 and pl!f .es 94-10 I were of particular 
importance and concern in resolving these issues. 
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conducting a conflicts check. A seconcl conflicts check was C(•nducteJ in February 2003, once 

2 Mr. Harrison became more fumiliar with the matter. The names "GTI," "GH Goodman," "Stirling 

3 Dridg~:," and "Triad," as well as other names, were input into :he system in the conflicts analysis. 

4 Mr. Harrison also provided the invoices resulting from hi.• repr ~sentation of Mr. Puner; however, 

5 since the invoices were redacted, it was of little assistance to tte Court other than to note that the 

6 legal fees were modest and the nwnber of hours devoted to the representation were limited. 

7 At Exhibit 1, Paragraph 22 of his Affidavit, attached to the Supplemental Response flied 

8 by Bryan Cave, Mr. Harrison stated that Mr. Porter received le ~a! advice as to how to proceed to 

9 avoid personal liability and how to provide appropriate guidance to the entities as in-house 

10 counsel. Although Bryan Cave attempts to minimize this conta~t, Mr. Porter's deposition makes 

II it clear that Mr. Poner had certain books and records from Trud and Stirling Bridge with him and 

12 that he discussed the loss of cash from the operations and why he believ"d Mr. Goodman's 

13 actions were inappropriate, perhaps, even criminal. Since Mr. Harrison was a partner at the finn, 

14 this information obtained through the repres~:utation would hav~ been imputed to the firm. 

15 Ethical Rule 1.10 .> 

16 In July 2003, the Examiner approached Bryan C1ve about representing him in 

17 these cases. At that time, Robert J. Miller ran a conflicts "heck which did not include Mr. 

18 Porter's name. From this Court's standpoint, given the inforn:u:tion provided by Mr. Porter as to 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Triad and Stirling Bridge, it would have been prudent to add th Jse entities' names to the Bryan 

Cave data base, so that when Mr. Miller ran a conflicts check once he became aware ofthe Triad, 

Stirling Bridge, or other Goodman entities, he would have kno·w that there was a potential 

problem regar mg represen d. tat1'on of the Examiner on certain C<•ntcsted mutters or issues arising in 

an adversary proceeding. However, this type of cross referenc ng was apparently not done. After 

theco etsc ec, · nfli h k Mr Miller filed the standard Rule 2014 am I 2016 affidavit or statement with 

the Court so that Bryan Cave could be retained as counsel for the Examiner under 11 U.S.C. 

--'-- R le QOll-l this Cour1 incorporates the ethical rules 2 Jlnder Local Bwuu<lptcy u · ' . · h' C urt 
promulga~ed by the Arizona Supreme Court and requires any sttorney practlcmg before t ts o 
to adhere to said ethical rules. 

- 3 -
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§327 (a). The Court approved said retention by Order dated .uly 24,2003. 

2 In August 2003, Mr. Porter again approached \Jr. Harrison about legal 

3 representation. This time, after conferring with Mr. Miller, M :·. Harrbun declined the 

4 representation. 

5 As the Court noted at the November I 0, 2004 1earing, the Bankruptcy Code sets 

6 up a variety of procedures for counsel th~t has represented a creditor or a debtor pn;-petition, yet 

7 wishes to represent a professional of a bankruptcy estate post-ootition. Subsections (c) and (e) of 

8 II U.S.C. §327 do not prohibit certain types of representation; of estate professionals, but linllt 

9 that representation to that of special counsel or something similar. Bankruptcy Rules 2014 and 

I 0 20 16 provide the framework to the professionals so that comp: ete disclosure may be provided to 

11 the Court. Through the disclosure pro.:;~;:ss, this Court is able t > determine whether representation 

12 under Subsection (a), (c), or (e) of Section 327 is appropriate. When the Court is deprived of 

13 complete infonnation through the disclosure process, the Cour is unable to craft an appropriate 

14 form of order which is in the best interest of the bankruptcy estate. Although Dryw1 Cave believes 

15 that it was, and is, disinterested, and may continue to represent the Examiner on the contested 

16 matters con~.:~;:rning whether Triad should have an administrativ~ claim against this estate and 

17 whether Mr. Goodman should have the sum of$250,000 whiel. he previously paid into the 

18 Court's Registry Account returned to him, based upon thi~ Court's review of the Affidavit ofMr. 

19 Harrison and the deposition transcript of Mr. Porter, Bryan Ca·1e's representation of Mr. Porter, 

20 and the information that it obtained as a result of that representation, this Court does not see how 

21 Bryan Cave may proceed with such a representation on these c )ntested matters. At least as to 

22 these contested matters, Bryan Cave has an interest which is m 1terially adverse to "any class of 

23 creditors or equity security holders, by reason of any direct or indirect relationship to, connection 

24 with, the debtor ... or for w1y utht:r rt:ason .... " II U.S.C. §!Ill (14)(E). 

25 A review ofNinth Circuit case law also reflects the importance of timely and 

26 ongoing disclosure. In the decision ofln re Park-Helena Corp., 63 F.3d 877 (9th Cir. 1995) cert. 

27 d 
· d b 516 US 1049 116 S Ct 712 111 LF.rl2rl (,()7 (1 QQI'l), the Court cited with eme su nom. . . • . . .. ., 

28 approval numerous cases which focused on the applicant seeking appointment as a professional 

-4-
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for the bankruptcy estate having the burden to provide "full, c:mdid, and complete" disclosure or 

2 to provide all of the fdcts to the appointing court. "Negligent c•r inadvertent omissions do not 

3 vitiate the failure to disclose." I d. at 881. Becau.s~: the firm in Park-Helena was engaged in a 

4 willful fuilure to disclose information to the bankruptcy court, lhe Ninth Circuit concluded that the 

5 bankruptcy court acted within its discretion in denying the entire fee award requested by the fum. 

6 Id. at 882. As noted at the hearing on November I 0, 2004, this Court has fuw1u nu such willful 

7 failure by Bryan Cave. However, as noted in this decision, tllli Court does intend that Bryan 

8 Cave review its current and past fee applications to au vise the ':ourt on whether compensation 

9 approved, or to be approved, by this Court concerning Triad, ~:tirling Bridge, or Mr. Goodman's 

10 involvement with these entities, as outlined, in part, in these co 1tested matters, should be denied 

II in whole, or in part. 

12 Professionals have a duty to engage in complet( disclosure to the court; no matter 

13 how trivial or irrelevant the information may appear to be. Inn: Park-Helena Com., 63 F.3d 877 

14 (91hCir.1995)cert. deniedsubnom. 511iTJ.S.I049, 116S.Ct. 712, 1JJL.Eu.2d667(1996);ln 

15 re Elias, 215 B.R. 600 (9th Cir.BAP 1997); In re Frag!!, 210 E .R. 812 (9th Cir.BAP 1997); In re 

16 Jore Com. 298 B.R. 703 (l:lankr.D.Mont. 2003); In re Hathaw.w Ranch Partnership, 116 B.R. 

17 208 (Banrk. C.D. Cal. 1990); In re B.E.S. Concrete Prods., 93 B.R. (Bankr. E.D. Cal. 1988) 

18 This duty is ongoing, so cotmsel is required, as the case progre ;scs, to renew the conflicts checks 

19 or analyze its representation of the bankruptcy estate and relatt d entities or persons as appropriate 

20 and advise the Court if a problem has arisen. 

21 The Court also concludes that Bankruptcy Rule 2014, which must be adhered to 

22 by any professional who seeks appointment under Section 327, requires that the professional 

23 disclose "all ofthe [fum's] eormections with the debtor, credit(1rs, any other party in interest, their 

24 respective allurneys and accountants ... " Such disclosure, as noted by this Court, allows the 

25 Court to craft appropriate orders concerning the professional. In this case, if the Court had 

26 known in August 2003, or shortly thereafter, of Bryan Cave's representation of Mr. Porter, 

27 counsel for Triad and Stirling Rridge, it would have limited Br;ran Cave's representation of the 

28 Examiner concerning any disputes that the estate might have \\ith Mr. Porter, Triad, or Stirling 

- 5 -
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1 Bridge, or Mr. Goodman's involvement with Mr. Porter, Triai, or Stirling Bridge. 

2 After analyzing this matter, this Court conclud':s that the Motion to DisqualifY 

3 must be grant..:u, in part, and denied, in part. Bryan Cave shall not represent the Examiner in the 

4 contested matters in which the Examiner seeks to challenge th ~ administrative claim of Triad and 

5 the claim of Mr. Goodman to a return of the sum of$250,000 placed by Mr. Goodman in the 

6 Court's Registry Account. The Court sees no reason, howeve:, to disqualliy the finn from its 

7 representation of the Examiner in all other matters before the Court, given Mr. Harrison's limited 

8 representation of Mr. Porter on issues related to Triad and Stir ling Bridge. 

9 Given the current fee application of Bryan Cave before this Court, which was last 

10 heard on August 19,2004, this Court will deny that fee appli:ation, without prejudice, at this 

11 time. Dry<Ut Cave needs to review carefully said application in the case administration area or in 

12 other areas related to the contested matters with Triad and the Registry Funds, auu determine 

13 which entries may be problematic given this Court's ruling. Brran Cave needs to advise the Court 

14 if it still se"ks compensation for saiu services. In turn, this Court has previously approved, on an 

15 interim basis, other fee applications of the firm. Bryan Cave sl ould review those applications, 

16 although the entries may be few and insignificant, and advise th ~ Court of the entries which may 

17 have related to the investigation, analysis, or recovery of assets of Triad or Stirling Bridge, and 

18 the pursuit of the contested matter as to the administrative claim of Triad, or Mr. Goodman's 

19 claim to the funds in the Court's Registry Account. Bryan Cave shall notifY the Court of these 

20 entries and its position as to whether it should still be compensated for same. 

21 

22 

23 

24 

25 

Based upon the foregoing, the Motion to Disqu ilifY Bryan Cave filed by the 

Goodman entities is granted, in purt, ond denied, in part, with Bryan Ca vt: lx:ing disqualified from 

representing the Examiner on the contested matters involving ~'riad and the turnover of certain 

Court Registry funds to Mr. Goodman. Bryan Cave may not r~present the Examiner as to any 

1ssuesreae o . , , • · 1 t d t Mr Porter Triad Stirling Bridge and Mr. Gc·odman's liability, responsibility, or 

26 requests for the turnover of assets as to Triad and Stirling Bridge. 

27 The fee application filed by Bryan Cave on July 27, 2004 IS demed without 

28 prejudice. 

- 6 -
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1 

2 

3 

Bryan Cave shall examine its prior fee applications, approved hy this Court on an 

interim basis, and notify the Court of any entries involving Tri11d, Stirling Bridge, and the 

investigation oftht:ir assets and liabilities, or involving Mr. Go xlman and his request for the 

4 turnover of the funds in the Court Registry Account, and the firm's po•ition on whether it should 

5 still be compensated for the services rendered. Upon request, ·.he Court will then set a hearing on 
6 the matter 

7 
Any party wishing to object to the request for cJrnpensation of Bryan Cave should 

8 tollow Local District Court Rule 2.20 (which is in the process qfbeing renumbered), which 

9 requires a detailed objection by any p11rty opposing a fcc appli~.:~tion. 
10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

<.<..... 
DATED this }_k_ day ofNovember, 2004. 
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Honorable Sarah Sharer Curley 
ChiefU. S. Bankruptcy Judge 



Scan8987, November 19, 2004.max

Copy of the foregoing mailed 

2 /Uv /~ )!61/ to: 

3 

4 John J. Hebert, Esq. 
Hebert Schenk P. C. 

5 1440 E. Missouri Ave. 
Missouri Commons Ste. 125 

6 Phoenix, Arizona 85014 
Attorneys for Debtor 

7 

Robert J. Miller, Esq. 
ll Bryan Cave, LLP 

Two N. Central Ave., Ste. 220 
9 Phoenix, Arizona 85004-4406 

Attorneys for Examiner 
10 

Marty Harper, Esq. 
II Gary Ansel, Esq. 

Shughard Thomson & Kilroy, P.C. 
12 One Columbus Plaza 

3636 N. Central Avenue., Ste. 1200 
13 Phoenix, AZ 85012 

14 
Attorney for Goodman Entities 

John R. Clemency, Esq. 
15 Tadjudeen 0. Oladiran, Esq. 

Greenberg Traurig 
16 2375 East Camelback Road, Ste. 700 

Phoenix, Arizona 85016 
17 Attorneys for Comerica 

18 

19 

22 

23 

24 

25 

26 

27 

28 

UST 

- 8-


